STATE OF NEW YORK.

Supreme Court

ArprrraTE Drviston—FourTE DEPARTMENT.

SUPREME COURT—County oF MONROE.

PNEUMATIC SIGNAL COM-
PANY,
Appellant,
against
TEXAS AND PACIFIC RAIL-
WAY COMPANY,
Respondent.

STATEMENT UNDER RULE 41.

This action was begun by the service of sum-
mons upon the defendant, the Texas and Pacifie
Railway Company, on October 10th, 1907. The
defendant on October 30th, 1907, appeared in said
action by Pierce & Greer, its attorneys. The com-
plaint was served on the defendant’s attorneys
on November 25th, 1907. The answer was served
on January 24th, 1908. The name of the plaintiff
is Pneumatic Signal Company. The name of de-
fendant is Texas and Pacific Railway Company.
Medcalf, Averill & Tompkins appeared for plain-
tiff and Pierce & Greer for the defendant. There
have been no changes in the parties to the action
and no change of attorneys for said parties.
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SUMMONS.
STATE OF NEW YORK.

SUPREME COURT—CouxnTy oFr MONROE.

PNEUMATIC SIGNAL COM-
PANY,
Plawmtiff,
against
TEXAS AND PACIFIC RAIL-
WAY COMPANY,
Defendamt.

To the above named defendant:

YOU ARE HEREBY SUMMONED to answer
the complaint in this action, and to serve a copy
of your answer on the plaintiff’s attorneys within
twenty days after the service of this summons,
exclusive of the day of service; and in case of
yvour failure to appear or answer, judgment will
be taken against you by default for the relief de-
manded in the complaint.

Trial to be held in the County of Monroe.
Dated this 7th day of October, 1907.

MEDCALF, AVERILL & TOMPKINS,
Plaintiff’s Attorneys,
Office and P. O. Address,
502 & 505 Ellwanger & Barry Bldg,,
Rochester, N. Y.
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AMENDED COMPLAINT.
STATE OF NEW YORK.

SUPREME COURT—CounTy oF MONROE.

THE PNEUMATIC SIGNAL
COMPANY,
Plaintiff,
against
TEXAS AND PACIFIC RAIL-
WAY COMPANY,

Defendant.

The above named plaintiff for its amended com-
plaint herein shows upon information and belief
as follows:

L

That the plaintiff herein is a domestic corpo-
ration having an office and principal place of
business in the City of Rochester, County of
Monroe and State of New York.

II.

That the defendant herein is a corporation
organized under the Laws of the United States.

- IIL

That at all the times hereinafter mentioned de-
fendant owned, controlled, operated and main-
tained, and used for the carrying and transport-
ing of passengers and freight as a common car-
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rier, a certain railroad and the appurtenances
thereto appertaining called the Texas and Pacific
Railroad. That prior to the making and entering
into the contract hereinafter set forth, by and be-
tween the parties hereto, plans and specifications
of certain changes, alterations and additions in
and to the defendant’s said railroad at Texarkana
in the State of Texas were by the defendant
herein duly submitted to the State Railroad Com-
missioners of the State of Texas, and by said
Commission officially approved and duly filed in
the office of said commission.

That thereafter and on or about the 25th day
of June, 1903, plaintiff and defendant entered into
a contract in writing whereby the plaintiff under-
took and agreed to make a portion of such changes
and additions according to said plans and specifi-
cations so filed and approved as aforesaid; that
the work which plaintiff so undertook and agreed
to perform comprised the furnishing and install-
ing a system of interlocking railroad signals at a
certain point in said road at Texarkana afore-
said ; that in order for plaintiff to install the same
according to said plans and specifications and in
order for the same to work correctly it was neces-
sary that certain changes and alterations should
be made to and in and about defendant’s said
railroad before plaintiff could commence its work,
during the progress of said work and after the
completion thereof, which said changes defend-

ant agreed, in and by said contract, to make and
do.

Iv.

That pursuant to said contract the plaintiff
made the changes, alterations and additions to
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said railroad which in and by said contract it
agreed and undertook to make, and built, erected
and installed said interlocking system and plant
at the place aforesaid, all in accordance with said
contract and the plans and specifications afore-
said, and in full and complete compliance with
said contract and with said specifications and
plans,

V.

That the defendant agreed to pay the said
plaintiff for the work, labor and materials per-
formed and furnished pursuant to said contract,
the sum of Sixteen thousand six hundred fifty
dollars ($16,650.00). That by the terms of said
contract the said sum was to become due and pay-
able upon said plaintiff having operated success-
fully said plant for a period of sixty days after
its erection.

VI

That by the terms of said contract the payment
of the said sum of Sixteen thousand six hundred
and fifty dollars was made conditional upon the
said work and materials so furnished and per-
formed by the plaintiff and the alterations,
changes and additions made by the plaintiff be-
ing accepted by the said Railroad Commission of
the State of Texas.

VIL

That on or about the 7th day of July, 1904, the
Railroad Commission of Texas, made an order
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whereby it temporarily approved said plant and
the work done by the plaintiff aforesaid. That
at that time certain of the alterations and changes
which defendant had agreed to make in its said
railroad as aforesaid, and which were required
by said plans and specifications, had not been
made by the defendant as agreed. That said
order further provided that certain specified
additions and improvements be made to said in-
terlocking plant and also to that part of said
railroad which was operated by said plant and
which was defendant’s duty to make, and that
said order provided that upon the completion of
said additions and improvements to the satisfac-
tion of the said Railroad Commission, that it, the
said Railroad Commission, would issue its order
approving finally said plant, and the work so done
at that point.

VIIL

That said plaintiff thereafter complied with
said order and made all of the additions and im-
provements therein referred to which pertained
to its plant and work and which it was the duty
of said plaintiff aceording to the terms of said
contract to make.

IX.

That said defendant failed, refused and neg-
lected to obey and comply with the order of the
said Railroad Commission and did not make the
changes, alterations and improvements in its rail-
way as required by the terms of said order. That
by reason of said defendant’s failure as afore-
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said to comply with the provisions and require-
ments of said order, said plant and all of said
work has not been finally approved by the said
Railroad Commission.

X.

That the failure of said Railroad Commission
to finally approve of this plant and all the work
of the plaintiff is not due to any default, neglect
or omission on the part of the said plaintiff or to
any failure of plaintiff to comply with the pro-
visions of said contract or to any failure on the
part of said plaintiff to furnish proper appli-
ances, labor and material in the erection of said
plant, but was wholly due to the default, neglect

and omission on behalf of the said defendant as

hereinbefore set forth,
XI1.

That on or about March 1st, 1905, said plaintiff
fully and finally completed said interlocking
plant and system according to the terms of said
contract and had operated the same successfully
for a period of sixty days and more and had on
said March 1st, 1905, fully complied with all the
requirements pertaining to said plant and which
devolved upon the said plaintiff, as set forth in
the order of said Railroad Commission herein-
before referred to; that-on said March 1st, 1905,
said defendant was using and operating said
plant, and has since said date to the commence-
ment of this action, continuously used and oper-
ated it in connection with its railroad.
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XTI

That said defendant has retained, used, oi)ér-
ated and accepted said interlocking system and
plant.

XIII.

That no part of said Sixteen thousand six hun-
dred fifty dollars ($16,650.00) has been paid to
the plaintiff and that the whole sum is now due
and owing said plaintiff by said defendant with
interest thereon from March 1st, 1905.

WHEREFORE, the plaintiff demands judg-
ment against the said defendant for the sum of
Sixteen thousand six hundred fifty dollars ($16-
650.00) with interest thereon from March 1st,
1905, together with the costs of this action.

MEDCALF, AVERILL & TOMPKINS,
Attorneys for Plawmt:iff,
502-505 Ellwanger & Barry Bldg.,
Rochester, N. Y.

State of New York, ]
County of Monroe,
City of Rochester. |

JOHN N. BECKLEY, being duly sworn, says
that he is the President of the plaintiff in this ac-
tion; that he has read the foregoing complaint
and knows the contents thereof; that the same is
true to the knowledge of deponent, except as to
the matters therein stated to be alleged upon in-
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formation and belief, and that as to those mat-
ters he believes it to be true.

That the grounds for deponent’s belief are in-
formation received from officers and employees
of said plaintiff and from plaintiff’s attorneys in
said action.

J. N. BECKLEY.
Sworn to before me this
3rd day of January, 1911.
Gertrude Watkeys,
(Seal) Notary Public.

NOTE SHOWING DIFFERENCE BETWEEN
ORIGINAL AND AMENDED
COMPLAINTS.

The original complaint was precisely like the
proposed amended complaint as far as and in-
cluding the paragraph numbered X in each.
Paragraph XII of the original complaint is
identical with paragraph XIII of the propesed
amended complaint and the prayers for judg-

ment in each are the same. The—plaintHf's—6b-

‘{I and XII of the amended ﬁfﬁp aing Tor para-
graph XTI of the original complaint which reads

as follows:
X1,

“That on or about March 1st, 1905, said
plaintiff fully and finally completed said in-
terlocking plant and system according to the
terms of said contract and had operated the
same successfully for a period of sixty days
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and more and had on said March 1, 1905,
fully complied with all the requirements per-
taining to said plant and which devolved
upon the said plaintiff as set forth in the
order of said Railroad Commission herein-
before referred fo; that on said March 1st,
1905, said defendant was using and operat-
ing said plant, and has since said date con-
tinuously used and operated it in connection
with its railroad; that defendant’s refusal
to accept formally said plant was unreason-
able and unjust; and was not due to any de-
fault on the part of said plaintiff, or to any
defect in said plant as erected and completed
by plaintiff. That said sum of sixteen thou-
sand six hundred fifty dollars ($16,650.00)
became due and owing plaintiff by said de-
fendant on or about May, 1905.”

ANSWER.
STATE OF NEW YORK.
SUPREME COURT—CounTYy oF MONROE.

THE PNEUMATIC SIGNAL
COMPANY,
Plamtsff,
against
THE TEXAS AND PACIFIC .
RATILWAY COMPANY,
Defendant.

The above named defendant, by Pierce & Greer,
its attorneys, answering the amended complaint
of the plaintiff herein, on information and belief,
says:

—~~

. N e
Digitized by \aQ



11
L

As to the allegation in the paragraph of the
amended complaint designated as ‘‘I’’ this de-
fendant denies any knowledge or information suf-
ficient to form a belief,

IL

As to the allegation contained in the paragraph
of the amended complaint designated as ‘‘II”’
this defendant admits the same.

II1.

As to the allegations contained in the para-
graph of the amended complaint designated as
“TIT*’ this defendant denies the same, except that
it admits and alleges that at the time in said
amended complaint mentioned it owned, con-
trolled, operated, maintained and used for the
carrying and transporting of passengers and
freight as a common carrier a certain railroad
and the appurtenances thereto appertaining call-
ed The Texas and Pacific Railway; that prior to
the sixteenth day of September, 1903, the defend-
ant had duly submitted to the State Railroad
Commission of the State. of Texas certain plans
and specifications for the furnishing and install-
ing of ‘a system of interlocking railroad signals
at Texarkana, in the State of Texas, which plans
and drawings were approved by said Railroad
Commission; and that on or about said sixteenth
day of September the defendant entered into a
contract with the plaintiff to construect said inter-
locking system; that in order for the plaintiff to
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install the same acecording to said plans and
specifications it was necessary that certain
changes and alterations should be made to and in
and about defendant’s said railroad; and that
defendant agreed, at its own expense, on two
weeks’ written notice from plaintiff, to furnish
and put in place all necessary derails, switches,
and long derail and switch ties required for the
support of the switch-operating mechanism of the
plaintiff; and to blast and remove all rocks which
might interfere with the setting of any part of
the apparatus of the plaintiff.

And this defendant alleges that said plaintiff,
in and by its said contract, undertook and prom-
ised to construct said interlocking system in a
first-class and workmanlike manner, in all its
parts, and to provide all the necessary fixtures
and appliances, except as therein specified, to
enable said system properly to perform its fune-
tions; and that the materials and apparatus to be
furnished and labor to be performed by the said
plaintiff should be in conformity with the said
specifications and satisfactory and acceptable to
the Chief Engineer or other authorized officer of
the defendant and to the Engineer of the Rail-
road Commission of Texas.

Iv.

As to the allegations contained in the para-
graph of the amended complaint designated as
““IV’? this defendant denies the same.

V.

As to the allegations contained in the para-
graph of the amended complaint designated as
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“V’? the defendant denies the same exeept that
it admits that the defendant agreed to pay for
work, labor and materials performed and fur-
nished, pursuant to said contract, the sum of
$16,650.00, the same to be due and payable at the
times and subject to the conditions therein ex-
pressed.

And this defendant alleges that by the terms
of said contract this defendant promised to pay
the gross sum of $16,650, on condition that said
plaintiff should operate said plant for sixty days
at its own expense, and that the same should work
perfectly and satisfactorily in every particular
during this time and should be accepted by the
Railroad Commission of Texas; but if said plant
should not work satisfactorily or be accepted by
the Railroad Commission of Texas, the plaintiff
should not be entitled to any part of said sum,
but that the same should be forfeited in full, and
the work done or material furnished by the plain-
tiff should also be forfeited to this defendant.

VI

As to the allegations contained in the para-
graph of the amended complaint designated as
“VI’’ this defendant admits the same, except
that this defendant denies that said condition
therein mentioned was the only condition pre-
cedent to its liability for payment of said sum of
$16,650, or any other sum; and it alleges that a
further condition to its liability for payment of
said, or any other sum, wag that said plant to be
constructed by plaintiff under the terms of said
contract should be satisfactory and acceptable to
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the Chief Engineer or other authorized officer of
the defendant, and to the Engineer of the Rail-
road Commission of Texas.

VIIL

As to the allegations contained in that para-
graph of said amended complaint designated as
“VII” this defendant denies the same, except
that it admits that on or about the 7th day of
July, 1904, the Railroad Commission of Texas
made an order whereby it temporarily approved
said interlocking device, and it alleges that by
said order the operation of said device was only
authorized oonditionally, and did not contem-
plate permanent approval, unless the reports of
daily operation, which it ordered defendant to
file with it, showing the condition of the ap-
paratus and machinery and failure of the work-
ing of its parts, and a further inspeetion should
show to the gatisfaction of said Commission that
its operation was safe and successful.

VIIL

As to the allegations contained in the para-
graph of the amended complaint designated as
““VIII”’ this defendant denies the same.

IX.

As to the allegations contained in the para-
graph of the amended complaint designated

4¢TX " this defendant denies the same.
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X.

As to the allegations contained in the para-
graph of the amended complaint designated as
“X? this defendant denies the same.

XI.

As to the allegations contained in the para-
graph of the amended complaint designated as
XTI’ this defendant denies the same, except
that it admits that an interlocking device con-
structed by the plaintiff has been in partial use
in connection with said railroad.

XIL

As to the allegations contained in the para-
graph of the amended complaint designated as
“XTI’’ this defendant denies the same.

XTII.

As to the allegations contained in the para-
graph of the amended complaint designated as
“XIIT’’ this defendant denies the same except
that it admits that no part of said sum of $16 650
has been paid to the plaintiff,

XIV.

This defendant further alleges that said plain-
tiff did not construet said interlocking system in
a first-class and workmanlike manner, and did
not provide the necessary fixtures and appliances
to enable said system properly to perform its
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funetions; that it did not complete the installa-
tion of said interlocking plant on or before the
first day of January, 1904; that it did not replace
promptly, at its own expense, parts of the ap-
paratus and material furnished under said con-
tract which, within one year from the date of in-
stallation of said system, failed to perform their
proper functions because of defects in the con-
struction or erection of such apparatus and ma-
terial; that said plant, during the sixty days af-
ter its installation during which the plaintiff
operated the same at its own expense, did not
work perfectly and satisfactorily in every part;
that the materials and apparatus furnished and
labor performed by the plaintiff were not satis-
factory and acceptable to the Chief Engineer or
any other authorized officer of the defendant nor
to the Engineer of the Railroad Commission of
Texas; and that said plant was never finally ac-
cepted by the Railroad Commission of Texas;
but, on the contrary, by order dated August 12,
1907, said interlocking system was finally disap-
proved by said Commission.

And this defendant alleges that, as a railroad
corporation operating a railroad in the State of
Texas, it was, at the time when said contract was
entered into, and thence continuously until the
date of the bringing of this action, subject to
Chapter LXXXIX of the General Laws of the
Twenty-seventh Legislature of said State, where-
by it was provided that in any case where two or
more railways cross each other at a common
grade, it shall be the duty of such railroad com-
pany to protect such crossings by interlocking or
other safety devices and regulations to be desig-
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nated by the Railroad Commission of Texas and
to be constructed to the satisfaction of said Com-
mission; that said Railroad Commission has
promulgated certain rules governing the instal-
lation of such interlocking devices; that such
rules require railroad companies which have been
ordered to establish an interlocking device at any
crossing to furnish a complete plan of such cross-
ing with the proposed changes and alterations
thereof; and when the plan submitted has been
duly approved by the Commission, and the same
has been constructed and is ready for operation,

to petition the Commission for an inspection of
the same.

And this defendant alleges that its railroad and
those of the Texarkana and Fort Smith Railway
Company and of the St. Louis Southwestern Rail-
‘way Company of Texas cross each other at a com-
mon grade at Texarkana, that said companies
were, by special order of said Railroad Commis-
sion dated June 5, 1902, ordered to construct an
interlocking device at said crossing; that in ac-
cordance with said rules this defendant submit-
ted plans to the Commission for approval, and
the same were approved on May 29, 1903; that
thereafter it entered into said contract with the
plaintiff for the construction and installation of
said interlocking system in accordance with said
plans and specifications approved by said Com-
mission; that in said contraect it was stipulated
and agreed, among other things, that the plain-
tiff herein should not be entitled to any part of
the payment therein provided to be paid for all
that it should furnish or do under said contract,

if said plant should not be accepted by said Com-
mission.
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And this defendant alleges that by reason of
the failure of the plaintiff to fulfill the terms of
its contract, and so to construet said interlocking
device as to be acceptable to the Engineer of said
Commission, and by reason of said device being
finally disapproved by said Commission, said de-
vice could not be lawfully operated by it except
by special and temporary permission of said
Commission; that by said order whereby said de-
vice was finally disapproved and condemned this
defendant was ordered to proceed with the con-
struction of a new interlocking device; and was
authorized to operate the device constructed by
the plaintiff and disapproved as aforesaid, only
pending the completion and putting into opera-
tion of said new device; that defendant did pro-
ceed with the construction of said new device in
accordance with said order, and completed the
same, and the same has been approved by said
Commission and has been continuously in opera-
tion; that the same is of a make and type wholly
different from that which is the subject of this
action; that by reason of said final disapproval
by said Commission of said device and the sub-
stitution therefor of the said new device, said de-
vice constructed by plaintiff not only was of no
value to defendant, but imposed on defendant the
expense of removal; that the construection of said
new device cost this defendant far more than the
sum of $16,650, which would have been due under
its said contract with the plaintiff.

And this defendant alleges that it has perform-
ed every act and deed specified in said contract
requisite and necessary to enable the plaintiff to
perform all the terms and conditions of said con-
tract, and that the failure of the plaintiff to per-
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form said terms and conditions, and to complete
the contract acceptably to the Chief Engineer of
said Company and to the Engineer of the Rail-
road Commission of Texas, and the non-accept-
ance of said plant by the Railroad Commission of
Texas, was not due to any default, neglect or
omission on the part of this defendant.

And this defendant alleges that in consequence
of the failure of said plant to work perfectly and
satisfactorily, and to be acceptable to the Chief
Engineer of the defendant, and to be accepted by

“the Railroad Commission of Texas, the plaintiff
is not entitled to any part of said sum of $16,650,
but the same has been and is forfeited in full, and
the work done and materials furnished by the
plaintiff 1s also forfeited to the defendant as
liquidated damages for its failure to carry out
the terms of the contract.

WHEREFORE, this defendant asks judgment
dismissing the plaintiff’s amended complaint,
and for its costs and disbursements in this ac-
tion.

PIERCE & GREER,
Attorneys for Defendant,
The Texas and Pacific
Railway Company,
Office and Postoffice Address,
115 Broadway, Borough of Manhattan,
New York City.

P ES—————

State of New York, loo .
County of New York. (™

C. W. VEITCH, being duly sworn, deposes and
says that he is the Assistant Secretary of the de-
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fendant, The Texas & Pacific Railway Company,
that said defendant company is a foreign corpo-
ration; that he has read the foregoing answer
and knows the contents thereof, and that the
same is true of his own knowledge except as to
the matters therein stated to be alleged upon in-
formation and belief and that as to those matters
he believes it to be true; that the grounds of his
belief are correspondence and conferences with
various officials of -said defendant, reports ren-
dered by employees of defendant in the course of
duty, and conferences and correspondence with-
other persons who are acquainted with the facts
and circumstances relating hereto.

(Signed) C. W. VEITCH.
Subscribed and sworn to before me
this 5th day of June, 1911,
(Notarial Seal) (Signed) H. L. Utter,
Notary Public, Kings County.
Certificate filed in New York County.

NOTE AS TO ORIGINAL ANSWER.

The Third paragraph of the XIII allegation of
the answer to the original complaint concluded
as follows:

“That in said contract it was stipulated
and agreed, among other things, that the
plaintiff herein should not be entitled to any
part of the payment therein provided to be
paid for all that it should furnish or do un-
der said contract, if said plant should not be
accepted by said Commission; for the reason
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that unless said plant should be so accepted,
under the provisions of said statute it could
not be used by this defendant, and would be
utterly valueless to it.”’

This XIII allegation has now become the XIV
allegation of the present answer and the clause,
““For the reason that unless said plant should be
so accepted, under the provisions of said statute
it could not be used by this defendant, and would
be utterly valueless to it,”’ is omitted from the
Third paragraph thereof.

MINUTES OF TRIAL.

At a.Trial Term of the Supreme Court,
held in and for the County of Monroe,
at the Court House in the City of
Rochester, State of New York, on the

8th day of January, 1912.

Hon. George A. Benton,
Justice Supreme Court, Presiding.

Medcalf, Averill

PNEUMATIC SIGNAL CO. & Tompkins,
Attorneys for
V8. Plaintiff.
No. 1/2 Tried.
TEXAS AND PACIFIC RAIL- \p, .. e & Greer,
Attorneys for
WAY Co. Defendant.

This cause having been moved by the plain-
tiff’s attorneys, was ordered to trial.

The following named persons were called and
SWorn:
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WITNESSES.

For Plaintiff :

Frank L. Dodgson, Jan. 10th.
Jan. 12th, Morris Weurpel.

For Defendant:

[

[

(13

(X3

~ Jan. 10th, Otto H. Lang,

11th, William N. Neff,

(¥4

(X}

¢

Edward N. Cullins,
Frank W. Kane,
Benjamin S. Wathen.

Jan, 12th. Under charge of the court and in
charge of sworn officers the jury retire.

Jan, 15th, The jury return into court and say
they find for the defendant.

Motion for new trial upon all grounds stated in
section 999 of the Code made and denied and ex-
ceptions ordered to be heard at the Appellate
Division in the first instance.

(Copy)

H. V. WOODWARD,
Spl. Dep. Clk.
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JUDGMENT.

SUPREME COURT—Moxzror CoUNTY.

PNEUMATIC SIGNAL COM-
PANY,
Plawmtiff,
against '
TEXAS AND PACIFIC RAIL-
WAY COMPANY,
Defendant.

'The issues in this action having been brought
on for trial before Mr. Justice George A. Ben-
ton and a jury, at a Trial Term of this court, held
on the 8th day of January, 1912, at the County
Court House, in the City of Rochester, State of
New York, and the issues having been duly tried,
and the jury on the 15th day of January, 1912,
having duly returned a verdict in favor of the
defendant and against the plaintiff, and the
court having on such verdiet directed judgment
in favor of the defendant and against the plain-
tiff, dismissing the complaint on the merits, with
costs, and the defendant’s costs having been duly
adjusted at three hundred one dollars and seven-
teen cents ($301.17).

NOW, on motion of George S. Cooper, of coun-
sel for defendant, it is

ADJUDGED, That the plaintiff’s complaint
be and the same is hereby dismissed upon the
merits, and that the defendant, Texas and Pacific
Railway Company, do recover from the plaintiff,
Pnumatic Signal Company, the costs of this ac-
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tion as taxed, and that execution issue therefor
for the sum of three hundred one dollars and
seventeen cents, ($301.17).

Dated, March 18, 1912,

JAMES L. HOTCKISS,
Clerk.

ORDER DENYING MOTION FOR NEW
TRIAL.

At a Trial Term of the Supreme Court,
held in and for the County of Monroe,
at the Court House in the City of
Rochester, N. Y., on the 12th day of
January, 1912,

Present, Hon. George A. Benton,
Justice Supreme Court, presiding.

SUPREME COURT-—Monroe Counrty.

PNEUMATIC SIGNAL COM-
PANY,
Plaintiff,
against
TEXAS AND PACIFIC RAIL-

WAY COMPANY,
Defendant.

The issues in this aection having come on
regularly for trial at the Monroe County Trial
Term of this court, held on the 8th day of Jan-
uary, 1912, before Hon. George A. Benton, Jus-
tice presiding, and a jury, and the issues having
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been tried, and the jury having found a verdict
in favor of the defendant, and the plaintiff hav-
ing thereupon moved before the Judge presiding
at the trial, upon the minutes, for a new trial up-
on all the grounds stated in §999 of the Code;
and, after hearing Mr. William H. Tompkins, of
Counsel for the plaintiff, in support of said mo-
tion, and George S. Cooper and Willis A. Matson,
of counsel for the defendant, opposed, it is here-
by

ORDERED, that the plaintiff’s motion for a
*new trial herein be, and the same is hereby,
denied.

Enter, Geo. A. Benton,
J. 8. C.

JAMES L. HOTCHKISS,
Clerk.

NOTICE OF APPEAL.
STATE OF NEW YORK.
SUPREME COURT—CouxnTY oF MONROE.

PNEUMATIC SIGNAL COM-
PANY,
Plaintiff,
against
TEXAS AND PACIFIC RAIL-
WAY COMPANY,
Defendant.

Gentlemen:

PLEASE TAKE NOTICE, that the plaintiff
in the above entitled action appeals to the Appel-
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late Division of the Supreme Court, Fourth De-
partment, from the judgment of the Supreme
Court herein, entered in the Clerk’s Office of the
County of Monroe, on the 18th day of March,
1912, in favor of the defendant and against said
plaintiff, for three hundred one dollars and
seventeen cents ($301. 17) and from the whole of
said judgment; also that said plaintiff appeals to
the Appellate Division, Fourth Department from
an order denying a motion for a new trial in the
above entitled action upon the judge’s minutes,
dated January 12th, 1912, and entered in Mon-
roe County Clerk’s Office on the 18th day of
Mareh, 1912,

Dated at Rochester, N. Y., April 8th, 1912.
Yours, &ec.,

MEDCALF, AVERILL & TOMPKINS,
Attorneys for Plaintiff,
Rochester, N. Y.
To
The Clerk of the County of Monroe,
And to
Pierce & Greer,
Attorneys for Defendant.
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CASE AND EXCEPTIONS.

SUPREME COURT—Couxty oFr MoNEROE.

PNEUMATIC SIGNAL COM-
PANY,

Plaintaf,
against
TEXAS AND PACIFIC RAIL-
WAY COMPANY,
Defendant.

The issues joined in the above entitled action
came on for trial before the Hon. George A. Ben-
ton and a jury at a Trial Term of the Supreme
Court, held at the Court House in the City of
Rochester, Monroe County, N. Y., on the 8th day
of January, 1912. Plaintiff appeared by Medealf,
Averill & Tompkins, its attorneys, and the de-
fendant appeared by Willis A. Matson, Esq., and
George S. Cooper, Esq., of counsel. A jury was
called and sworn. Mr. Tompkins then opened
the case for the plaintiff, and Mr. Cooper opened
the case for the defendant.

Mr. Tompkins offered in evidence Chapter 89
of the General Laws of the 27th Legislature of
the State of Texas. Marked Exhibit 1. He read
sections 2, 4 and 5.

Mr, Tompkins offered in evidence the Order of
the Railroad Commission of the State of Texas,
dated June 5th, 1902. Marked Exhibit 2.

Mr. Tompkins offered in evidence the rules and
regulations covering the installation, mainte-
nance and operation of interlocking devices at
grade crossings, of railroads, dated, Austin,
Texas, May 31, 1902. Marked Exhibit 3.
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F. L. Dodgson, for Plif., Direct.

Mr. Tompkins offered in evidence the contract
entered into between Texas & Pacific Railroad
Company and Pneumatic Signal Company. It
was conceded that the date thereof was Septem-
ber 16, 1903. Marked Exhibit 4.

FRANK L. DODGSON, being duly sworn, tes-
tifies as follows:

I reside in Rochester. I am and have been
Consulting Engineer for the General Railway
Signal Company since its formation in 1904.
Prior I was Chief Engineer for the Pneumatic
and its predecessors from 1892 until 1904. My
duties in general were those of an engineer con-
nected with such a concern, designing signaling
apparatus. I had no prior experience. I grad-
unated in Civil Engineering at Cornell University
in 1889. T designed the interlocking system in-
stalled by the Pneumatic Signal Company at
Texarkana and a great deal of the apparatus. I
was present at Texarkana during the last two
weeks of its installation in February, 1904. The
work was nearly completed when I went there.

It was here conceded by Mr. Cooper that
the plant was installed there then.

When I was at Texarkana in February, 1904, 1
tested out the work that had been done by the
men previously, tested all the apparatus and eir-
cuits and stayed there while the plant was put in
service for the control of trains. I put it in ser-
vice and saw it actively in service. T inspected
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the controlling machine; it was of good material
and good workmanship. I inspected the charg-
ing plant; it was of good material and workman-
ship. I inspected each of the signals and signal
machines. I can say the same as to their con-
struction and material. I inspected the switch
machines and all the various machines and ap-
paratus that had been installed by the Pneumatic
Signal Company. They were all of good work-
manship and good material. I saw such parts of
the wiring as could be seen., The wires I saw
there, known as Simplex, manufactured by the
Simplex Manufacturing Company, were of the
size provided for in the specifications, Exhibit 4.
The letters, B and S,in that provision of the spec-
ifications under wire trunks and staking mean
Brown and Sharp gauge. That is one of the
standard gauges. The quality of the wire used
was standard quality, such as we were in the
habit of using on other plants of the same char-
acter.
Mr. Tompkins offered in evidence a blue
print on which appears ‘‘Texarkana T &
P Railway, interlocking diagram.”’
Marked Exhibit 5.

Exhibit 5 was the Pneumatic Signal Com-
pany’s working plan by which the plant at Tex-
arkana was installed. 1032-4 on this exhibit
means that 1032 is the number of the plant, while
4 shows there have been at least three changes
made on the plan since originally made.

Blue print 1032-2 you show me is the one refer-
red to in the contracts and specifications as 1032-
2. Tt shows the tracks as they are constructed at
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F. L. Dodgson, for Pltf., Direct.

Texarkana; it shows the signals which were to be
erected under this contract, the derails which
were to be placed in the tracks and
the switches which were to be hand-
led in the interlocking plant. In the
plant as constructed at Texarkana there were
some slight changes as to the location of some of
the signals. From the plan of 1032-2 distance
signal, No. 41, was omitted, signal, No. 4, changed
from a two-arm signal to a bracket pole signal;
two dwarf signals added, one more signal
changed from a high signal to a dwarf signal
The numbering of the various functions were
changed.

Blue print 1032-2 received in evidence
and marked Exhibit 6.

The changes I have mentioned were brought
to the attention of some of the officers or repre-
sentatives of the Texas & Pacific. While there in
February, 1904, I met Mr. Lang, Assistant Chief
Engineer, and Major Wathen, Chief Engineer of
the Texas & Pacific. Mr. Lang saw these changes
I have testified to at that time. 1032-4 shows
the lay-out of the plant and the signals as it was
actually construeted.

Offered in evidence, on the ground that
the same actually shows the location as
the work was done by the plaintiff in this
action. Received and marked Exhibit 5.

Blue print, entitled ‘‘Texarkana, Texas, T. &.
P. Railway,’’ you show me, is a plan of signalling
at Texarkana made on a larger scale than 10324,
and is called a tower diagram. It is put in the
tower for the guidance of operators. It shows
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the location and numbering of those various de-
vices connected with the plant the same as 1032-4.
Offered in evidence.

It is not drawn to a scale.

Q. The specifications call for 18 crossing
bars; will you state what a crossing bar is and
what its function is?

A. A crossing bar is a detector bar which is
placed at the crossing and it is a piece of steel,
about fifty feet long, laid along the side of the
rail and hinged to the rail by arms, so that in a
certain movement of the setting up of a route for
a signal this bar is raised above the rail. The ob-
ject is, that if a train or the wheels of a train hap-
pen to be occupying that particular piece of
track, it would be impossible to move this. Then
through other interlocking devices, it also makes
it impossible to move a signal or derail whichever
is desired, and the term, crossing bars, is given
because these bars are placed near the crossing
of two railroads. Crossing bars were not used at
Texarkana. What is known as electric crossing
bars were placed in their stead there. Those
are pieces of track circuit which take the place of
mechanical detector bars and they are so operat-
ed as they perform the same functions of cross-
ing bars, to wit; to prevent the moving of a
switch or signal while a train occupies that par-
ticular piece of track. I examined some of the
underground trunking at Texarkana. The un-
derground trunking, that is the lateral trunking,
was made of the usual three by three grooved
material, covered with a covering, an inch thick,
standard three by three trunking. The main
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F. L. Dodgson, for Pitf., Direct.

trunking was made up according to the number
of wires it had to carry. Where a groove, larger
than two by two, was required, it was built up of
inch and a half material, I think, with an inch
groove in the usual manner. When the groove
required was not larger than two inches square,
then a piece of four by four was taken and a
groove planed out of it two inches square, that
was the lower part, or the part which contained
the wires. Then over that was placed a four by
one cover.
While at Texarkana in February, 1904, I made
a personal examination of the various switch
machines, signal machines and other machines
and I am familiar with the contract and specifica-
tions for those machines and the various parts of
the interlocking plant. They conformed with the
specifications. I personally had to do and saw
the operation of each of these machines and I am
familiar with their functions. Each piece of ap-
paratus and each machine performed the fune-
tion that it was designed to perform. The whole
device performed its functions as designed.
Photograph or print entitled ‘‘Pneu-
matic Signal Company, Rochester, N. Y.,
all electric interlocking,’’ offered in evi-
dence, received and marked Exhibit 7.
The cut in the center of Exhibit, No. 7, was
taken from a photograph of the interlocking ma-
chine which was placed in the tower at Tex-
arkana. The cut at the upper right hand corner
was one of the mechanisms-for operating high
signals. In lower right hand corner is a dwarf
signal, such as used at Texarkana. The two cuts
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F. L. Dodgson, for Plif., Direct.

beneath the controlling machine show the
mechanisms used for operating switches and de-
rails, one with the cover on, the other removed.
The cut in the lower left hand corner shows the
same as the cut in the lower right hand corner
with the cover on. All the cuts on Exhibit 7 ex-
cept the three-arm bracket signal in the upper
left hand corner represent parts of the ma-
chinery that was used and installed at Texarkana
by the plaintiff.
An order of the Railroad Commission of
the State of Texas, dated, July 7th, 1904,
offered in evidence, received and marked
Exhibit 8.

I was at Texarkana in December, 1904, and ex-
amined the plant at that time. Provision, No. 1,
of this order, Exhibit 8, provides all switches and
derails must be provided with switch boxes as
part of the interlocking plant. The Pneumatic
Signal Company placed switech boxes on derails
and switches as required by that provision.
Provision, No. 2, of this order, ‘‘All distant sig-
nals must have the wires carrying the current
operating them looped through their home sig-
nals, the latter to be provided with proper ecircuit
breakers,”” has to do with the interlocking plant.
The Pneumatic Signal Company carried out what
this provision asked for. Provision, No. 3, ¢‘All
facing point switches between home and distant
signals must be provided with switch boxes ete.,”’
has to do with the signal plant. The Pneumatic
Signal Company placed switch boxes such as
were located between the home and distant sig-
nals and carried the wires controlling the dis-

129

130

131

132

4

~

>
AY
Digitized by \a QO
B [

—

s

\J’

le



133

134

135

136

34
F. L. Dodgson, for Pltf., Direct.

tant signals through them. I have read and now
examine Numbers 4, 5, 6, and 7 of this order.
These four provisions did not have to do with
that part of the interlocking plant which the Sig-
nal Company contracted to install. As to pro-
vision 4, I observed that no telephone connections
had been established and that there was one or
two indicators, but I don’t recall on which tracks
they were placed. There were no telephones be-
tween the yard office and tower when I was there.
I was in the tower and I saw there were no tele-
phones in the tower, I observed that provision,
No. 6, in relation to gmard rails had been per-
formed. I observed the condition of the railroad
crossings at Texarkana on my visit in December,
1904. T saw that the railroad crossing had not
been placed upon any other foundation than they
were when I was there in February. I saw that
the bolts, angle bars and other things which go
to make up a erossing were loose. I saw they
were badly worn where they would naturally get
wear by trains passing over them. That applied
more particularlty to the crossing next to the
tower between the Cotton Belt and the Kansas
City Southern.

The real function of an interlocking plant is to
prevent two trains coming together at a crossing,
in other words, to make it impossible for two
trains to meet at the crossing. That is done by
placing on each side of the tracks leading up to
the crossing what are called derails, for example,
Nos. 70 and 71, on the plan are derails. On the
other tracks which conflict with this up and down
track there are other derails, for instance, Nos.
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F. L, Dodgson, for Pltf., Direct.

8 and 10, and on the other side, Nos, 19 and 18.
Now, in the construction of the interlocking ma-
chine, it is so arranged that when one set of de-
rails are closed so that a train can pass along the
track, the other set are open so that if a train
passed along the track they would be derailed,
and the derail is a device which opens up or
breaks one of the main tracks so that if a train
attempts to pass over an open derail, it would
drop off on the ties. Then to govern the move-
ment of the trains, signals are used. On those
signals are movable arms. When these arms stand
horizontal it means that the train shall stop; it
also means in all probability the derail in front of
that signal is open, so that if the train does go
by the signal it will be derailed. Now in locking,
or the connection between the levers that
operates the signals and derails, they are still
further interlocked, so that unless the derail and
the switches which the train is going to pass over
when the signal is placed in the safety position,
are in their proper position, the signal lever can-
not be operated so as to operate the signal. So
that the term, interlocking, and the functions of
these various devices is to prevent acecidents on
the crossing and the signals and derails are inter-
locked so that trains, if they obey the signals, two
of them cannot go on the crossing at once,

A detector bar is used usually in connection
with the derail or switch, and its function is to
prevent the switch or derail from being moved
while the train is passing over the switch. The
detector bar is purely a mechanical device. It is
a bar, about fifty feet long, which lies right
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F. L. Dodgson, for Pltf., Direct.

along side of the rail and is connected to the rail
by arms and these arms are in turn connected
with the mechanism which operates the switch, so
that as the switch is moved, or by means of such
motion and arms, just before the switch moves,
the bar moves up above the rail, then the switch
moves over into position, then the detector bar
goes down level with the rail so that if there is a
wheel of the train standing on that portion of the
track the bar cannot rise up, consequently the
switch cannot be moved.

Track circuits are used for all kinds of pur-
poses, particularly where it is desired that the
train itself shall take some part in its own signal-
ling, that is, it shall operate something. That is
brought about by segregating a piece of track,
two rails from the other rails, that is, insulating
them and then making those two rails conductors
of electricity in such a way that when there are
no wheels of a train on that particular piece of
track, the eleetricity will go through the rails and
operate some device. It may operate a signal, it
may operate a lock, it may operate anything.
When the tracks are so econnected that when
there are the wheels of a train on the track cir-
cuit, the electricity flows through the wheels of a
train and not through the device which it is in-
tended to indicate, so that if a train is present it
is indicated by the fact that no electricity can
flow through and operate the device.

It can’t be shown very well on this plan where
track circuits were used, but on a little piece of
track on each side of the crossing is made into a
track eircuit so that there was a piece here and
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there and so on. When there was no train on the
crossing the current flowed through this piece of
track and operated a track relay, a device operat-
ed from the track, in turn, this track relay would
operate a lock on the machine in the tower which
would allow the operator to operate a certain
lever. This lever it was necessary to operate be-
fore he could close the derails on the track, on
certain tracks or operate the signals, so that if
a train stood, for example, on the K. C. S. tracks
and he attempted to operate the signals which
would let a train pass over the Cotton Belt, he
would find himself locked up because the elec-
tricity, which would flow through this lock, if it
flowed through the track, was flowing through
the train.

If a train was on the Kansas City Southern,
that is the north and south track, and the opera-
tor in the tower has attempted to set at safety
the signals on the Cotton Belt or the St. Louis &
Southwestern, it would be impossible for him to
do so. That is the province of the track cireuit,
as track circuits are used in this case. The track
circuit or portions of the track within the circuit
are gegregated or kept apart from the rest of the
track, the adjoining tracks, by means of what are
called insulated joints. They are ordinary angle
bar joints having pieces of insulating material
so applied that the two rails nowhere come in
metallic contact. The ordinary fibre insulation
is used. That is part of the railroad’s work. It
was done by the railroad company. A track cir-
cuit, in order to operate efficiently, requires a
track that is fairly well ballasted, not too wet, or
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F. L. Dodgson, for Pltf., Direct.

the ballast too close around the rails. If the
ballast came in contact with the rails, the elec-
tricity would leak away into the earth. If the
leakage was too great it would prevent the track
circuit from operating; it would be the same as
though a train was on it.

I observed the condition of the tracks them-
selves when 1 was at Texarkana in February,
1904.

Q. Will you deseribe the condition of the
various tracks as you observed them at that time?

A. The tracks on the T. & P. were in good con-
dition.

Mr. Matson: Objected to that construc-
tion of it,

The Court: You will have to testify to
what you saw; not characterize it but state
the fact.

I observed that this T. & P. track was ballasted
with gravel. And had a 75 or 80-pound rail. The
tracks of the Cotton Belt were ballasted mostly
with cinders, had a very light rail, the joints
were worn, the switches were lightly construeted
and their connections worn, the frogs were worn
and loose, and the same condition prevailed on
the K. & C. tracks. I observed the condition of
the tracks in this yard when I was again at
Texarkana in December. There was no material
change in the conditions from which I have al-
ready described as being there in February, 1904,
except in the wear and general looseness of the
parts which were more. I said there was more or
less cinder ballast. I know what effect cinder
ballast has upon wires where the wires are laid
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in wooden trunking beneath or in the cinder
ballast. Wires such as are used on interlocking
plants are insulated by using rubber compound,
covered with a braid. In all cinders there is more
or less sulphur and when the cinders are wet, it
forms a mild form of sulphuric acid and sulphurie
acid coming in contact with the rubber deterio-
rates it very quickly, so the insulation on the
wires is quickly deteriorated where there are any
cinders above the wires. That is true of some
kinds of soil ballast but not true of ordinary
gravel ballast. Sulphuric acid takes away the in-
sulation so that the two wires may come together
and form short circuits or crosses. By short cir-
cuits T mean two wires touching that ought not
to touch.

The effect which the short circuit of two wires
coming in contact where they should not upon
the operation of the machinery it was intended
to operate would depend upon the nature of the
two wires which were crossed. Usually it would
be shown on the machine by the blowing of a
fuse; again it might be shown on the machine by
certain functions refusing to operate. The blow-
ing of the fuse would prevent the operation of the
function which that wire was intended to operate.

The normal position of signals is danger, or
the arm horizontal. If it is impossible to operate
a signal, derail, or switch by the controlling ma-
chine, they can be operated by hand.

CROSS EXAMINATION by Mr. Cooper:
I call myself the inventor of this particular
system of interlocking, but T was not the inven-
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tor of the circuits used. Two other devices of
this system have been installed. Texarkana was
the first to go in service. It was not the first to
begin installation. Neither of them are now in
use. Blue print 1032-2 was prepared in our of-
fice under my direction. I don’t believe I could
tell exactly where the main lines ran on the map.
I could only tell from the plan where they ought
to run. They don’t always run on a particular
plan where they ought to run, sometimes some
physical obstruction that makes them run in dif-
ferent places. I can tell you where the larger
trunking would be, but not whether it would be
four, or six, or eight. I can tell you where the
comparative sizes go, which piece of trunking was
the larger. I can tell where it was. I couldn’t
say where there was eight-inch. I can say where
it was the largest. I can’t tell you the size of
this various trunking as to which I have testified.
I ean come very close to telling where there was
groove trunking and where box trunking.

The effect of moisture and cinders upon trunk-
ing was fairly well known to engineers who have
to do with placing wires under ground. I
wouldn’t say it was well known to electrical engi-
neers. It was known to me at the time. We some-
times find the same effect in other soils besides
cinder ballast. We find soils that have a trace
of sulphur in them but it is not very frequent.
The signal pole is made of iron pipe. In this
case the mechanism which operated it was in an
iron box at the base of the pole which was sup-
ported on the box and the box was supported on
a concrete foundation bolted to it by bolts bedded
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in the concrete. The switch machines were se-
cured to longer and heavier ties provided for the
purpose and the switch mechanism consisted of
three parts, a motor and a chain of gears and a
switch and lock movement. The motor was sup-
ported to the box which carried the gears; that
box was supported on ties, which were longer and
deeper than the ordinary railroad tie and were
specifically installed there for that purpose by
the railroad company. The generating plant was
installed by the Signal Company and was part of
the Signal Company’s contract. It consisted of
what is usually the standard for electric inter-
locking plants of this kind, that is a set of fifty-
five cells of storage battery, I think those were
80 ampere hour, I am not sure, a gasoline engine
and generator for charging them, together with
the things, switch boards, reostats and charging
instruments, measuring instruments. They were
all permanently fixed in the tower. The engine
was on a foundation. The generator is a very
small one, I don’t think it required a foundation,

Q. Were the railroads in the southwest at
that time well equipped with signal apparatus;
were they well equipped with power interlocking
plants?

Mr. Tompkins objected as incompetent
and immaterial. Overruled.

A. T can’t say just how well equipped they
were. There were some power interlocking plants
of this class in the southwest, some in the State
of Texas, but I think none on the Texas & Pacific.

Q. It was regarded as a field for installing

such plants, there were plenty of places where
they had to be installed?
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A. Yes, sir.

Q. Who got up these specifications?

A. This case was one where the railroad com-
pany had no signal men and consequently they
had no specifications of their own, consequently
we did that in this case as we did in hundreds of
others, prepared a set of specifications for the
railroad company. We very often had to act as
consulting engineer for the railroad companies
in those days. I was at this plant at Texarkana,
I think, but twice, in February, 1904, and Decem-
ber, 1904. In December, I was in Texarkana and
Dallas three or four days altogether. I don’t re-
member the date I went to Dallas, I think we
came to Texarkana first and then Dallas and then
back to Texarkana again. Mr. Wuerpel and Mr.
Cade were with me. Mr. Cade was manager of
sales for the General Railway Signal Company,
and Mr, Wuerpel, I think, was their representa-
tive at St. Louis. I called Mr. Cade manager of
sales and installation. The General Railway Sig-
nal Company had in their employ a man named
Walshe. He was at Texarkana a number of times,
sent there first to help put the plant in service
and was sent there later to make some changes.

RE-DIRECT by Mr. Tompkins:

This plant was the first one put into actual ser-
vice. There were two other plants of the same
design and construction being installed by the
Pneumatic Signal Company about that time. One
was on the Lake Shore Railroad. One of them
was a plant considerably larger than this on the
Lake Shore Railroad at a place called Indiana
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Harbor. The other was in Philadelphia on the
Philadelphia & Reading Railroad at a place called
Park Junction. Neither of them is now in ser-
vice.

Q. Do you know ‘what the occasion of their
going out of service was?

Mr. Matson objected as incompetent and
immaterial.

The Court: They may meet an infer-
ence that they failed, by evidence showing
a change of plan was made and others sub-
stituted for them by a new company I don’t
know what the fact is, but I think it is fair
that they meet any inference that you
brought out. The objection is overruled.

Mr, Matson excepted.

A. The plant at Indiana Harbor was taken
out of service on account of a large ship canal
which was built at that plant and ran across the
tracks, the various tracks about where the plant
was originally located. As that ship canal was
being built, other plants that were located on
either side of this Lake Shore plant began to
take in the various functions of the Indiana Har-
bor plant until it was all absorbed in the other
plants. The occasion of this plant at Philadel-
phia going out of service was considerable change
in the signalling and in the running of trains in
this location where this plant was installed, and
a number of new interlocking plants were install-
ed each side of it and a lot of block signals put
in and in that general shake-up of the arrange-

ment of the tracks, this plant was done away
with,
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Q. You stated that you drew the plans and
specifications and that as signal engineer you were
occasionally called upon to act in an advisory
capacity to railroads which were installing a sys-
tem of interlocking signals; did you advise put-
ting the trunking at Texarkana underground?

Mr. Matson objected. Sustained and ex-
ception.

Mr. Tompkins: I wish to read the testi-
mony of John M. Walshe from the stenog-
rapher’s minutes of the first trial. He is
now in Omaha, Nebraska.

Testimony of JOHN M. WALSHE given on
trial of action December 17th, 1908, read by Mr.
Averill:

I reside in Texarkana, Texas. My business is
electrical construction and engineering supplies.
I have been engaged in electrical business about
eighteen years, there was a time when I was em-
ployed by the Pneumatic Signal Co. There was
a time when I was employed by that company to
supervise the installation of portions of the All-
Electric system of signalling which were being
installed by that company at that time. I had
charge as foreman of that line of the work at the
shops here in town, at Park Junction in Philadel-
phia, at Texarkana, Texas, and Indiana Harbor,
Ind. T went to Texarkana in the employ of the
Pneumatic people about May 23rd, 1904. I be-
lieve 1 was there after Mr. Dodgson was there
in 1904. About May 23rd, as near as I can rec-
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ollect. I have heard Mr. Dodgson describe this
interlocking plant here in the court room.. The
plant was completed when I got there. It seemed
to be working very properly. I was there about
eleven months. I remember when an inspection
was made by the representatives of the Commis-
sion. I was present at that inspection. I re-
mained there for about eleven months in all dur-
ing which time I became somewhat familiar with
the situation and location. I went away the fol-
lowing year, along in April, April 11th, 1905, Dur-
ing that time this plant worked very well. 1 went
away in April, 1905, and returned the following
year in February.

Q. I show you the first three requirements
specified in Exhibit 4, which is the order of the
State Railroad Commission dated July 7th, 1904.
“1. All switches and derails must be provided
with switch boxes;’’ state whether or not you had
anything to do with the installation of those
switch boxes?

A. I put them in.

Q. ‘2. All distant signals must have the
wires carrying the current operating them loop
through their home signals, the latter to be pro-
vided with proper circuit breakers?’’

A. T put them in.

Q. You so installed them?

A. Yes, sir.

Q.“3. All facing point switches between the
home and distant signals must be provided with
switch boxes, through which the wires charged
with the currents which operate the distant sig-
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Testimony of J. M. Walshe read.

nals must be carried;’’ state whether or not you
did that?

A. 1 did.

Q. I ask you to read the other four require-
ments in this order, omitting the eighth one; state
whether or not that was installed at that time by
the defendant, the fourth, fifth, sixth and seventh,
or were they installed at all?

Objected to.

A. I don’t remember about that; a portion
of No. 4 was installed.

That was previous to the time I went to Tex-
arkana. There were two indicators, one on the
T. C. division of the T. & P. and one on the
western approach, or southerly approach of the
St. Louis and Southwestern or Cotton Belt. That
was all. The western approach of the T. C. was
1n, and the St. Louis and Southwestern Railway
of Texas were in when I came there. That was
before this order was made. That is all that was
done,

Q. ‘“‘Telephone connection must be established
between the tower man and all depots and yard
offices, ete?’’

A. That was not done.

The guard rails were put in as required by the
order,

Q. *¢“All railroad crossings must be maintained
in first class condition and placed on suitable
foundations of permanent character;’’ were those
crosgings maintained, during the time you were
there, in a first class manner?

Mr. Matson objected to the question
‘“‘were those crossings maintained in first
class manner?”’
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Sustained and exception.

Bolts were loose, joints were shaking and the
frogs were considerably worn. 1 believe the
weight of the rails of the Cotton Belt line parts
were 75 pounds and parts 56 and 64. There was
a time when I returned to Texarkana the follow-
-ing year after I left in 1905.

I got back there about February 28th or March
1st, 1906, and saw this plant after I got back.
There had been considerable change in the plant
from its original layout, or condition, when I got
there. At the time I was employed by the Gener-
al Railway Signal Company. At the time I men-
tioned, T made careful measurements of these
changes, and I indicated them on a blue print and
embodied them in a report made to the General
Railway Signal Company. That blue print was ac-
curate at the time, to the best of my knowledge.

The Court:

Q. Wasit?

A. Yes it was; I made it myself.

Yes, I could state now exactly what those
changes are. That is my signature attached to
the paper writing you show me, dated March 9th,
1906. It is my report. The blue print you show
me is mine. That is the one I rectified.

Marked Exhibit 5 for identification.

This blue print marked for identification was
not made by me. The changes and alterations
which occur thereon, marked in red and black ink,
are made by me. This blue print properly des-
cribes the changes which I found had been made
in that plant, when I returned in 1906.

Mr, Averill: I offer this blue print in
evidence.
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Mr. Hubbell: I object to it as incompe-
tent, immaterial, no foundation laid for
such testimony, and not the best evidence.

Mr. Averill: It is for the purpose of
showing that these people have gone on
and changed our plant entirely; that they
took it absolutely into their own posses-
sion,

Received. Exeeption.

I found the plant changed when I got there as
follows: No. 2 home signal on the north side of
the Cotton Belt track was selected with No. 2
dwarf signal, which was not in the original con-
tract; selected by means of a selected box placed
on the switch.

The Court:

Q. You mean, not in the original contract, or
original construection?

A. Not in the original construction.

I could make that plainer by saying that a
dwarf signal was added near No. 2 signal on a
siding. No. 11 crossing circuit was cut out en-
tirely, entirely out of service, and the release, the
electrically operated release, taken out of the
box entirely.

Crossing circuits prevent any movement of the
levers while a train is standing on the crossing
or crossing the crossing. It prevents the levers
from being changed during that time. It is the
same thing as crossing bars; it takes the place of
crossing bars. It guards against any acecidental
movement of the levers in the tower. No. 11 was
the one T said was out. No. 14, which is another
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erossing circuit, was entirely out and disconnect-
ed and connected direct to the main battery in-
side. No. 15 cross-over was taken out of the orig-
inal position and moved west of the T. & P.
Railway crossing. No. 16 cross-over movement
disconected from switches and taken out entire-
ly. The track remains the same. I mean by that,
the switeh movement which controlled the switch.
That switch was intended to be connected up by
hand. It couldn’t be operated at all from the
tower in the position in which it was.

No. 17 switch derail, the switch movement was
diseonnected and taken out, and the track remains
the same, but the derail was moved west to within
267 feet of the Texas & Pacific crossing. No. 18
derail taken out entirely. No. 22 dwarf signal
moved south of tracks. No. 23 dwarf moved west
in between tracks to within 220 feet of the T. & P.
crossing. A switch derail had been installed on
the new spur track which leads northwest from
the St. Louis & Southwestern main track, about
midway between No, 10 derail and Kansas City &
Soathern crossing. That switch was not in when
the plant was originally installed. The wires
from 18 lever in the tower are connected to this
switeh and derail at this time.

Mr. Hubbell:

Q. When were you there?

A. At the time this report was made. The
date of that report is March 9th, 1906.

No. 36 crossing circuit, and another one like 11
and 14 was cut off the track entirely and connect-
ed directly to the battery, and the electric release
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taken out of the boxes, putting it completely out
of commission, so far as track circuit was concern-
ed. I believe that covers the changes.

On that occasion I reported to Mr. R. R. Ayers,
the Division Superintendent of the T. C. Rail-
road, of the defendant. Mr, Ayers said he didn’t
know when they had been made, but he presumed
all changes had been made that I had been sent
there to make. At the time I was there the plant
was being used constantly for signalling. Trains
were passing through these various portions of
the plant, all day long and all night. The trains
ran right through, unless there was something to
prevent by holding the crossing.

At the time I was there in 1906, some portion
of the interlocking system or device or funection
of this plant had been cut out. As to the extent
to which it had been done as to particular
switches, I can describe, only that, if I recollect
right, the safety devices, or catches on No. 18
lever were taken off, portions of them. That des-
troys the interlocking system, with regard to that
portion, so far as that is concerned.

When I left in 1905, in the year before, the in-
terlocking portions were all working first class;
operated in good shape.

Mr. Averill offered in evidence the blue
print referred to in the testimony as Ex-
hibit 5 for identification.

Received and marked Exhibit 9.

CROSS EXAMINATION by Mr. Hubbell read
by Mr. Matson:

I was sent down there in 1906, by the General
Railway Signal Company, to make some changes
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in the plant. My company for which I was work-
ing, told me to make them. Mr. Wuerpel and Mr.
Dodgson both told me, just before I started down
there, to make the changes according to plue print
No. 2350-7. I have that here. That is the blue
print, It will aid me in answering the questions
as to what changes I was ordered to make.

Q. What changes were you ordered to make
in 190617

A. 1 was ordered to move 15 cross-over to the
position shown here, west of the tracks; move
No. 17 derail to the position know as No. 18 here;
move No. 23 dwarf signal to the position shown
here; put a 2 arm in the place of it; move No. 19
switch to the position shown here.

Mr. Averill: T object to it, as going en-
tirely out of the scope of the cross exami-
nation. I object to it as incompetent and
another action pending as to that very fea-
ture of it.

Received. Exception.

A. Move No. 25 signal to the position shown
here; place dwarf signal in the position shown
here at No. 1; change No. 7 derail to No. 17, and
place No. 7 derail in the position shown here;
place No. 6 dwarf gignal in the position shown
here and No. 22 dwarf signal. That is about all.
Those are not the very changes that T found had
been made when I got down there.

Q. None of them?

A. Part of them. My company ordered me
to go down there and make certain changes which
I have just enumerated. When T got down there,
I did not find that all of the changes that my
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company ordered me to make, had been made.
Some of them had been. I could not tell what
ones had not been made without looking at my
report.

Q. We were talking about the changes which
you were directed to make by the officers of your
company, when you went down to Texarkana in
1906 ; were you informed that there had been a
meeting of the officers of the different railroads
on the one hand, and Mr. Wuerpel and Mr. Cade,
and somebody else, representing your company,
on the other hand, at which those changes had
been agreed upon; had you been informed of that
before you went down?

Objected to, as incompetent and not
proving anything.

The Court: You may show by him if
you can, that he was informed that the
changes which actually were made had been
authorized, but I will sustain the objection
to this question.

Mr. Hubbell excepted.

This is the paper I used on my direct exami-
nation when I enumerated the changes which 1
found had been made in the plant in 1906. The
items on this paper are numbered. There are
twenty-six. About twenty-three are numbered,
but not consecutively.

When I got to Texarkana in 1906, I found only
portions of these twenty-six items had been done.

No. 15 cross-over had been taken out of the
original position and moved west of the T. P.
crossing. That is a cross-over on the Cotton Belt

" Line. No. 22 moved south of the tracks of the
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Cotton Belt Line., That is in the limits of the
interlocking plant. '

Q. Is it in the Cotton Belt yard?

A. That is a question of how much the Cotton
Belt yard takes in.

Close to the plant there was a yard used there
by the Cotton Belt Line, which had about 18
tracks for switching freight cars on, and the orig-
inal interlocking plant took in a portion of those
spur tracks in that yard. The dwarf switch that
I am talking about was on the main line.

Q. In that yard, or near it?

A. 1 don’t know where the exact limits of the
yard were—no. I know where some of those
eighteen tracks branch off the main track, and
there was a large number of these tracks used
for switching freight on. I wouldn’t say from 10
to 18. 1 don’t know as I could state. It was used
to make up their trains. That is what is called
a yard. I did not know where the Cotton Belt
yvard was there, nor what portion was within the
working of this interlocking device, because the
limits of the yard is probably way beyond any
portion of these tracks. I was familiar with this
interlocking plant, and I went all over it. '

Q. Then you went to that point that we have
agreed upon as being the yard of the Cotton Belt
line; tell us how many switches in that yard and
how many of the tracks in whole or in part were
controlled by this interlocking device?

Mr. Averill: When was that, before the
changes were made, or subsequently?

Q. T don’t care; any time?
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A. T haven’t yet a clear idea of what consti-
tutes the yard.

The place you show me on the right hand side
of the blue print, Exhibit 2, where various tracks
seem to branch off, is what I call the yard, right
there, the main yard. One or two of those tracks
run down to the junction of the main freight
tracks. The other runs into one of those two.
There were a lot of other tracks there besides.
Our interlocking device took in three of those
tracks, in what we call the yard, at the spot I am
pointing out. When a car or an engine stood on
one of those three tracks, the result as to the
working of the balance of the whole system was
that it locked out that portion of it which
would interfere with that portion that is being
stood on. When cars stood on either of those
three tracks within the limits of the device, un-
der certain conditions, either of the other two
roads could cross over the track of the Cotton
Belt on the Kansas Belt on the Kansas City
Southern. It could not on the other road.
Whether it could on the Kansas City Southern,
depends upon the position of the track. Some-
times it could not. I know they were constantly
shifting cars back and forward from the main
freight tracks and on to these three tracks.

Q. And that interfered greatly, did it not,
with the operation of trains on other lines?

Objected to as immaterial and incompe-
tent.

Mr. Hubbell: It is not for the purpose
of showing that the device was not right.
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I want to show by this witness who has
talked about the changes just what the
changes were.

Received. Exception.

A. Sometimes, and on some other line.

Q. What was the change that was made, with-
in that portion of the tracks in the yard of the
Cotton Belt Line that T have pointed out, so as
to take it out of the operation of the device?

A. Do I understand counsel to mean what was
connected?

Q. What was done at that point to change it?

A. No. 17 switech and derail were moved.

Q. Moved which way; south?

A. T should call it west.

Q. Moved to the left-hand on the map, as you
face it?

A. Yes, sir. It was moved to the west. .

It was conceded that the left-hand side
of the map was the west side, and the
right-hand side the east side.

Q. Where was it located, the eastern ex-
tremity of it, of the working of the device, or the
device itself?

A. About 220 feet, I should judge.

It was a little west of where these sidings ran
off, or spur tracks in the yard. The operation of
the device ended just before we got to this por-
tion we call the spur track. Of these changes we
have been talking about that I found had been
made down there which occurred in and around
where the change was made near the yard was
first No. 17 switch movement was left out, taken
out entirely but the derail was used over again.
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That switeh was not needed. One No. 23 dwarf
signal was taken out entirely.

Q. That was not needed?

A. Tt was not needed.

Objected to as incompetent and imma-
terial.
Received. Exception.

No. 16 crossover movement taken out and the
crossover left,

Q. No. 16 movement was not needed there?

Objected to, as before.

The Court: You mean, that it was not
necessary after the change was made?

Mr. Hubbell: Yes, sir.

A. No, sir, it was not needed, after the change
was made. No. 18 derail movement of switch
taken out entirely. It was made unnecessary by
these changes. I believe these are all the changes
around the original position of No. 17. The other
changes on that Cotton Belt line among those
that I have indicated on my list as having been
found by me when I went down there; No. 15
crossover taken out of the original position
and moved west. On this blue print it is the
crossover next east of the point where the Texas
& Pacific crosses the Cotton Belt on the right of
the map. That was moved over to the west
crossing. That crossover was simply a track so
that a train can pass from one through track
across to the other. A signal there was moved
from between the two tracks to the south of the
tracks where it is now. I don’t know if it was
the same signal, it was the same character of sig-
nal, T don’t know it was a different one. Other
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changes on the Cotton Belt line was a switch
and derail and dwarf signal were placed on the
spur track in between the Kansas City Southern
crossing and the limits of the plan near No. 10.
(Witness indicates on map). The spur track I
speak of is not indicated on the plan. I found it
there in 1906 in between No. 10 and No. 11 on
my map. It was connected with the tower by
wires. I don’t know whether that worked from
the tower; I never saw it work. No, I do not
know it wouldn’t work and never was worked.
No, sir, I don’t know that fact, I know that it
was in place and in position there. No, sir, I
don’t know whether it was connected with the
tower or not. I wouldn’t have occasion to know.
Another change in the list I had, there along this
Cotton Belt Line was a dwarf signal placed near
this derail on this spur track. I didn’t say I did-
n’t know whether it was connected with the tower
or not. I haven’t mentioned it before. We were
not just talking about this. This was a dwarf
signal. I believe the wires were connected to it.
It was a signal that was used with the spur track
I have spoken of. The wires may have been con-
nected with the tower but if they were connected
whether the fuse was out or not is another ques-
tion. I don’t know whether the fuse was in or
not. Without the fuse it could not operate, 1
don’t believe I ever saw it operate.

Another change that was made on the Cotton
Belt line among those I have listed here, is two
crossings circuits 11 and 14 were taken out of
commission. They were not needed after that
change that T have spoken of at the yard. They
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were used to prevent the use of any of the levers
while a train was on the crossing. The circuits
were taken out of use, out of commission. I cut
those out of the storage battery in February,
1905, at the time I was there, only temporarily.

Q. When the tracks and circuits were in such
poor condition that they wouldn’t operate; you
left them unconnected when you left didn’t you?

A. Possibly they were out of commission at
that time.

Q. Give us another ifem.

A. That is all T seem to know of now.

Q. What changes outside of those you have
mentioned, as being in connection with the Cot-
ton Belt were made, included in that list?

A. Why, I think we have gone over all the
changes I found made.

All the changes that had been made were in
connection with this change in the Cotton Belt
line T have mentioned. I believe that includes
all the changes I found when I went down there.

Q. Was there any change that you were di-
rected to make when you went down there not
included in that list?

Objected to, as incompetent and imma-
terial.

Received. Exception.

Yes, there were a number of changes.
Did you make any changes?
Yes, sir.
Under the direction of your company,
when you went down there in 19061?

Objected to as before.

Received. Exception.
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Mr. Averill: At the direction of the
General Railway Signal Company?

Mr. Hubbell: Yes, or the Pneumatic.

A. After I had received instructions from the
T. P. to go ahead, I reported to my company and
they advised me to proceed.

Q. So that whatever changes were made
there by you, were made by the consent of the
company which sent you down there?

Objected to as incompetent and imma-
terial, and matter of argument.

The Court: Whatever changes he made,
he may state whether they were made with
the consent of his company after consul-
tation with the defendant.

Mr. Averill excepted.

A, They were made.

Whatever changes were made there by me
were made with the consent of my company.

Q. These changes which were made around
the yards of the Cotton Belt line which you have
described to us took so much load off from the
device, did they not? ‘

Objected to.

Received. Exception.

A. They took some of the load off the plant.

RE-DIRECT EXAMINATION by Mr. Averill
read by Mr. Averill:

At the time I was there in 1906 trains were be-
ing run across these crossings and this signal
apparatus was being used. What I have called
the spur on the Cotton Belt had been installed
between the time T was there in 1905 and the time
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in 1906, The wires were run into the tower, but
whether it was connected up so as to operate or
not I don’t know. ‘

Changing the location of these various por-
tions of the plant that I have narrated did neces-
sitate changing the switch machines, and signal
machines and derail machines that operated
these various signals, switches and derails which
were moved. When a switch was moved, a ma-
chine had to be moved. When the location of one
of these machines was changed it was necessary
to take out the wiring or put in wires. The wir-
ing was run in trunks,

Q. Counsel has asked you if any changes that
you made there in 1906 were made with the
knowledge and with the consent of the General
Railway Signal Company; state whether or not
an action is pending now and is on the calendar
to recover from this defendant for services which

- you rendered there in 1906, by the General Rail-

way Signal Company?
Objected to, as immaterial.
Sustained. Exception.

These changes that were made by the Cotton
Belt did necessitate the making of changes in the
interlocking machine, in order to keep and pre-
serve the various interlocking features of the de-
vice. When I got there these changes were not
made in the interlocking. machines. Portions of
the interlocking feature was cut out of some of
the various functions when I got there.

RE-CROSS EXAMINATION by Mr. Hubbell
read by Mr. Matson:
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They were not cut out because they became use-
less after the change, that wasn’t the reason.
The reason was because they couldn’t operate the
movements in their new position.

Q. Haven’t you testified that both times when
you were there that the plant worked all right?

A. 1 did, but—

Q. After these changes the plant worked all
right?

A. The plant may work all right, but the
safety feature may be eliminated.

Q. Explain what that means; when I am talk-
ing about the plant I mean the interlocking de-
vice?

A. The mechanical interlocking apparatus
prevents one set of levers being pulled when an-
other set is set. If you disconnect any portion
of it, it therefore eliminates the safety of that
portion. :

Q. That was taken out from the operation of
this device?

A. That wouldn’t prevent the machines or
the plant operating.

Q. Do you mean to say that the plant didn’t
operate for the purpose for which it was intended
when you were there in 1906; is that what you
mean to say now?

Mr. Averill: T object to the form of the
question.
Received. Exception.

A. The switech and signal movements and the
movement to allow the operation of trains were
operating satisfactorily, but a portion of the
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safety device of the machine itself were elimi-
nated.
Mr. Hubbell: May I have the answer
stricken out?
Denied.

Q. So, you wouldn’t say, as an interlocking
device, that the apparatus was operating safely
and successfully when you were there in 190617

The Court: T do not think that is neces-
8ary.

Q. Where was the portion you speak of?

A. On the face of the machine.

Q. What part of the plant did that have to
do with, if any particular part; these parts that
had been changed and taken out from the system?

A. No, sir.

Q. What part?

A. Why, it would allow the operator, acci-
dentally or otherwise, to set up a wrong or op-
posing route.

Anywhere on the plant?

No, sir.

Where?

A few portions of it.

Tell us where?

It would not be a question that would
come in my field of work.

Q. You do not know; is that the answer; do
you mean to say that you do not know?

Objected to.
The Court: Can you tell where it
would set up the wrong signal?

A. T could, by studying a few moments.

The Court: Well, study it out; counsel
wants to know.

POPOFO
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A. Tt might set up so many changes, it would
take some time to work them out.

I do not know what a dead bar is in that sys-
tem. A tappit bar is a bar running down from
the lever. It is a part of the mechanical inter-
locker.

Plaintiff rested.

Testimony of John N. Beckley given at the pre-
ceding trial read by Mr. Cooper, together with
statement made by Mr. Tompkins at the close of
the testimony of said witness as follows:

I reside in Rochester and am and have been
President of the Pneumatic Signal Company
ever since it was formed. My recollection is that
this contract, as a contract, was not assigned to
the General Railway Signal Company at any
time by the Pneumatic Signal Company. The
American assets were assigned, in which assign-
ment the Pneumatic Signal Company transferred
to the General Railway Signal Company all the
obligations and duties of the Pneumatic Signal
Company subject to certain limitations. The
General Railway Signal Company was not specifi-
eally authorized to deal with the defendant in
this case. This was the arrangement. In the
first place an inventory was made of all of the
physical assets, outside of patents, of the Pneu-
matic Signal Company, all the American assets,
merchandise, machinery and so on, and
another schedule which was attached to
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it of all the accounts receivable and
a statement was made of all incom-
plete contracts. The same sort of statement was
made by the Taylor Signal Company, the con-
cern that was bought out by the General Rail-
way Signal Company, and then a formal bill of
sale was made by each company to the General
Railway Signal Company of all the property
specified in it. Deeds of course were made for
record of the ordinary conveyance of realty. The
agreement between the General Company and the
Taylor Company and the Pneumatic Company
provided that each company selling its assets to
the General Company, should assume or guaran-
tee the collection of the accounts, as the General
Company had no means for knowing absolutely
with respect to whether the accounts were cor-
rect or not, or collectible. The Pneumatic Com-
pany received from the General Company in com-
pensation the amount owing under this contract,
whatever it was, and later on when the amount
was not collected, the Pneumatic Company repaid
to the General Company the entire amount of this
claim and took an assignment of it. There was no
specific reference in the agreement to this par-
ticular Texas Pacific contract as I remember it,
except that it was in the list of contracts with the
other contracts. I may say further, whether this
was in the agreement or not I can’t state at the
moment, I have no recollection, but it certainly
was the understanding between the two selling
companies and the buying company that the buy-
ing company should step into the shoes of the
selling companies from the date when the con-
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tract took effect and go on and complete uncom-

pleted contracts, doing whatever might be re-

quired under the provisions of the contract by the
respective contracting parties. That was in a
general way the arrangement that was made. The
sale took effect July 1st, 1904, but I may be in
error about that. It was some time that summer.
The actual transfer of the property and the
bringing into effect of the agreement was as of a
date. It occurred as matter of fact, as my recol-
lection is, sometime after the date fixed by the
papers, but that was as of a date and I think that
date was the 1st of July.

The Court: This transfer then took ef-
fect, according to your recollection as of
July 1st, 1904, then you say there was a
time when the Pneumatic Signal Company
repaid the money and took a formal as-
signment from the General Railway Signal
Company?

A. Of this account, yes sir.

Q. When was that date?

A. T can’t state from recollection but it must
have been several months after this time.

Mr. Tompkins: We have the assign-
ment in court and we can fix that. The re-
assignment was shortly before the action
was begun, the formal assignment., It is
acknowledged and executed by the (feneral
Railway Signal Company.

Mr. Cooper then read from the deposition of R.
A. Thompson, sworn and e¢xamined on the 21st

257

258

259

260

(7% N\ Y ( >
Digitized by OO ‘fg; 1C
i C



261

262

263

264

66
Deposition of R. A. Thompson read.

day of November, 1908, on interrogatories under
a commission issued out of the Supreme Court.

Inty. 1. What is your name, age and place of
residence, and state by whom you are employed,
and in what capacity at this time, and what are
your duties?

My name is R. A. Thompson; I am 39 years of
age; residence, Austin, Texas. I am Chief En-
gineer of the Railroad Commission of Texas, and
have occupied this position since November 1st,
1898. My duties are to inspect railway proper-
ties, track and structure, road-bed and appli-
ances and to report to the Railroad Commission
with respeet to their physical condition and value;
also I inspect and report to the commission upon

all plans and specifications presented for inter-

locking devices and after construction, upon ap-
plication of the railroad companies, inspect such
interlocking devices in order to ascertain whether
or not they conform to the rules and regulations
prescribed by said commission.

Inty, 2. If you have stated that you are the
engineer employed by the Railroad Commission
of Texas, then state whether or not you were so
employed on September 16, 1903, and prior there-
to; if so, how long prior thereto, and whether you
have held the same position since that date and
now hold the same position? A

A. T was employed as engineer of the Rail-
road Commission of Texas on September 16th,
1903, and prior thereto since November 1st, 1898.
I also hold the same position today.

Inty. 3. The crossing of the Texas & Pacifie
Railway Company, Texarkana & Ft. Smith Rail-
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way Company and the St. Louis Southwestern
Railway Company of Texas, at Texarkana, Texas,
was ordered to be interlocked by the Railroad
Commission of Texas. Please state whether or
not you approved the plans and specifications for
the interlocking of said lines. If so, please attach
as part of your answer to this question the plans
and specifications so approved by you.

A. 1 did approve the plans and specifications
for the interlocking of the lines referred to in
this interrogatory, and I beg to attach hereto a
copy of the plan for said interlocking device,
which plan was approved by me and recommend-
ed for the approval of the Railroad Commission,
and signed and approved by said commission on
May 29th, 1903, as shown by the signatures of the
three commissioners thereon. I attach this plan
hereto and mark it ‘‘Exhibit No. 17", and sub-
seribe my name on the back thereof for identifica-
tion, as an exhibit to my deposition. The Com-
mission does not require that the Railroad Com-
panies file copies of detailed specifications for the
construction of interlocking devices, and only re-
quires that the general plan showing the layout
be filed. All interlocking devices must be con-
structed in accordance with the general specifica-
tions issued by the commission, as Circular No.
1597 effective July 1st, 1902, a copy of which is
hereto attached and marked ‘‘Exhibit No. 2”’, up-
on which I have subseribed my name for identifi-
cation. '

Inty. 4. The plaintiff herein, the Pneumatio
Signal Co., made and entered into a contract with
the Texas & Pacific Railway Company to con-
struet an interlocking device at the crossing of the
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Texas & Pacific Railway Company, Texarkana &

Ft. Smith Railway Company and St. Louis
Southwestern Railway Company of Texas at
Texarkana, Texas, in compliance with the order
of the Railroad Commission of Texas. By the
terms of the contract said plant was to be con-
structed satisfactorily to the Railroad Commis-
sion of Texas. Please state whether or not you
were instructed by the Railroad Commission of
Texas to inspeet said plant after its construetion,
and whether or not you did so inspeet it giving
the dates of the various orders to inspect, and the
dates of your various inspections. Also state
whether or not you made a report of the condi-
tion of said plant at the time of your various in-
spections, to the Railroad Commission of Texas.
If so, please attach copies of said reports as part
of your answer to this question, and state wheth-
er or not copies of said reports were furnished the
Texas & Pacific R’y. Co. '
A. TUpon application of the Texas & Pacific
Railway Company, whom I am advised was the
contracting party for all of the interested rail-
way companies, and in accordance with the in-
structions of the Railroad Commission of Texas,
I inspected said Texarkana interlocking device on
June 27th and 28th, 1904, for the purpose of re-
porting to the said commission whether or not the
same had been completed in accordance with the
plans filed and approved by said commission and
also in accordance with its specifications govern-
ing in such matters, and made report to the com-
mission on July 5th, 1904. The orders from the
commission for the various inspections, were not
in writing, but verbal. In accordance with instrue-
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tions from the commission, I made a second in-
spection on November 12th, 1904, and as I found
conditions substantially the same as recorded in
my report to the commission of date July 5th,
1904,—
Mr, Tompkins: I ask that that part,
““As I found eonditions substantially the
same as on July 5th, 1904’’ be stricken out
and omitted.
The Court: Strike it out. He can de-
seribe it and not give his summary of it.
That is the reason for his action. I decline
to receive it; what he did I do not rule
out.
Mr. Cooper excepted.

Mr. Cooper continued reading the answer:

I so reported verbally to the commission and
made no written report. Upon the application of
the Texas & Pacific Railway Company, and in ac-
cordance with instructions from the Railroad
Commission, I made another inspeetion on July
31st, 1907, for the purpose of finally passing upon
said device, and reporting to the said commis-
sion as to whether the same was being operated
safely and in accordance with the commission’s
rules and regulations governing in such matters.
I attach hereto my said report of July 5th, 1904,
marked ‘‘Exhibit No. 3,”’ and subseribe my name
thereto for identification; also I attach my report
to the commission of date August 9th, 1907,

thereto for identification. Copies of these re-
marked ‘‘Exhibit No. 4’’, and subseribe my name
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ports were furnished to the Texas & Pacific Rail-
way Company.

Mr. Cooper: I wish to read Interroga-
tory 5 and have a part of the answer read,
reserving the rest.

Mr. Tompkins objected to the interroga-

278 tory, that the interrogatory did not call for
the approval of the Railway Commission
and furthermore asking this witness what
the condition of mind was of the Railroad
Comission of Texas.

Mr. Cooper: I want to stop there—

The Court: Read what question you
asked.

Inty. 5. State whether or not said interlocking
device at Texarkana was ever approved by you,
or was ever satisfactory to the Railroad Com-
mission of Texas.

Mr. Tompkins: The contract does say
the labor and material must be satisfactory
and acceptable to the engineer of the Rail-
road Commission of Texas. Our position
is this, that they may have anything show-

280 ing his satisfaction or dissatisfaction that
is competent, but what his state of mind is
at the time the question is asked is imma-
terial.

The Court: I think I better let that in
under the contract.

Mr. Tompkins excepted.

A. The said interlocking device at Texarkana
was never approved by me and was never satis-
factory to the Railroad Commission of Texas.

Mr. Tompkins asked to strike out the
words ‘‘The plant was never acceptable to
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me’’ as immaterial, irrelevant and incom-
petent.

Declined and exception.

Mr. Cooper read interrogatory No. 6.

State whether or not you ever made a final in-
spection of said plant under instructions from the
Railroad Commission of Texas. If so, give the
date of your final inspection, and state what ac-
tion, if any, you took, and what report you made
to the commission, attaching a copy of same as
part of your answer hereto.

A. On July 31st, 1907, I made a final inspec-
tion under instructions from the Railroad Com-
mission of Texas of the Texarkana interlocking
device and finally disapproved the same, as
shown by my report of date, August 9, 1907, a
copy of which has been heretofore attached,
marked Exhibit No. 4. At the time of this final
inspection I found that the recommendations as
agreed to by Mr. Wuerple and Mr. Lang as speci-
fied in answer to Interrogatory No. 5 above, had
never been carried out. I was advised at this time
that the arrangement agreed to by specifications
in answer to interrogatory No. 5 had been entire-
ly satisfactory to the Texas & Pacific Railway
Company, but the same had not been approved
by the general officers of the General Railway
Signal Company.

Mr. Tompkins asked that the words in
the answer ‘‘and finally disapproved the
same’’ be stricken out, upon the ground
that the witness has testified that he made
a written report, which is the best evi-
dence,
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The Court: 1 decline to strike it out.
It is simply a statement that he made a re-
‘port and what he reported is in writing.
He undertakes to say what the report
amounts to, but I will let it stand.

Mr. Tompkins excepted.

The Court: With instructions here to
the jury that they must find from the re-
port itself what he reported.

Mr. Cooper read interrogatory 8 down to the
words ‘‘as part of your answer to this question”’
as follows:

Were you furnished by the operator of the
plant at Texarkana daily reports as to its work-
ings between September 16, 1903, and August 9,
1907t If so, attach copy of same as part of your
answer to this question.

A. Monthly reports had been filed with the
Railroad Commission of Texas upon prescribed
forms, showing the operation of said device.
By request of the Commission the daily reports
of the tower men operating said device were filed
with the Commission, covering substantially the
period from April 7, 1907, to October 31, 1904.
These original reports I attach to my deposition
and mark the same ‘‘Exhibit No. 5.”’

Mr. Cooper offered in evidence the re-
port of R. A. Thompson, the engineer of
the Railroad Commission of Texas, dated
July 5th, 1904, and marked Exhibit 3 at-
tached to hig deposition.

Mr. Tompkins cbjected to the words fol-
lowing ¢‘all electric machine of late inven-
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tion,”” upon the ground that the same
merely states as to what he is advised.

Mr. Cooper: I offer it as the evidence
which was before the Railroad Commis-
sion of Texas in its finding of July, 1904.
Certain evidence was before the Commis-
sion ; whether that evidence is or is not the
fact is not material now. It is simply the
evidence that was before the Commission
on which they based their finding.

The Court: Why is the evidence proper
unless they attack the finding? Why should
you ask for the evidence?

Mr. Cooper: One of the issues is that
we prevented the acceptance by the Com-
mission by not complying with certain re-
quirements. Immediately thereafter the
statement of the Commission is material. T
shall subsequently introduce evidence that
the Commission acted upon these reports
of Mr. Thompson and assumed the truth
of them, therefore, this was the evidence
that was before them. I am perfectly will-
ing at this stage to concede that certain
statements in this may not be statem::ts
of fact, but they are the statements which
were before the Commission.

The Court: You intend to show that
their action was not caused by non-com-
pliance with provisions 4, 5, 6, and 7?

Mr. Cooper: Exactly.

Objection overruled and exception.

Mr. Cooper offered in evidence the re-
port of R. A. Thompson to the Railroad
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Commission of Texas, dated August 9,
1907, being Exhibit 4 in the deposition of
Mr. Thompson.

Mr. Tompkins: I suppose that in put-
ting these reports in evidence, it is under-
stood the report itself is not necessarily
evidence of the facts stated therein, espe-
cially where it states that the maker of the
report has been advised.

The Court: It is competent to be put in
as having gone before the Commission.
That is all I rule on.

Mr. Tompkins: I don’t know whether it
is pertinent at this time to ask the court to
instruet the jury that these various state-
ments that are made in here are not to be
considered by them as statements of fact
proven by competent evidence, those state-
ments in which Mr. Thompson says he is
advised of certain things.

The Court: They are not evidence the
advice is true. I so instruct the jury.

Mr. Cooper offered in evidence an order
of the Railway Commission of Texas,
dated Aungust 12, 1907, being Exhibit 4, in
the deposition of E. R. McLean, the Secre-
tary of the Commission.

Mr. Cooper: I want to read parts of the
deposition of R. A. Thompson in response
to interrogatories attached to a commis-
sion issuing out of this court in August,
1911, with the same understanding that
the parts of the deposition not read I will
reserve for further introduetion.
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Mr. Cooper read Question No. 5 as follows:

“In your opinion was or was not said plant
constructed in a first class and workmanlike man-
ner! What was the character of the materials
and workmanship in general?’’

Mr. Tompkins objected to the first part
of Question No. 5 as incompetent, irrele-
vant and immaterial,

Overruled and exception .

Answer to Interrogatory 5 read by Mr. Cooper
as follows:

“In my opinion the workmanship of the plant
was not first class, and the materials and work-
manship in general were not up to first class
standards. In general in my opinion, the design
of the plant and of the functions to perform the
work of interlocking, were imperfect and in an
experimental stage, and not perfected up to the
point where such design could properly perform,
if ever, the functions of an interlocking plant in
a safe and first class manner, as required by
standard practice and in accordance with the
rules and general requirements of the Railroad
Commission of Texas governing the construction,
installation and operation of interlocking de-
vices.”’

Mr., Tompkins objected to the last sen-
tence which is a criticism of the design of
the plant and it is objected to upon the
ground that the contract states it specific-
ally.

Overruled and exception.
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Mr. Cooper read Interrogatory No. 9 as fol-
lows:

““Your attention is called to the following parts
of the plant:

(a) Machinery in the tower;

(b) Dwarf signals;

(e¢) Track cireuits;

(d) Indication boxes;

(f) Selectors and high signals;

(g) Underground cables;

(h) Switch machines;

Taking up each of these separately, please state
whether or not they were satisfactory in respect
to materials, workmanship, design, operation, or
any other respect; and please state fully why
they were or were not satisfactory.’’

Mr. Tompkins objected upon the ground
that his opinion or his testimony at the
present time as to whether they were satis-
factory is incompetent and immaterial.

Overruled and exception.

Mr. Cooper then read answer to Interrogatory
No. 9 as follows:

““(a) The machinery in the tower, which was
constructed along the lines of machines which
had been used successfully in other systems of
interlocking was in general satisfactory, except
that the machinery operating track circuits and
electric lockings, did not suceessfully perform its
funections, as shown by the fact that the track eir-
cuits were abandoned shortly after the machine
was placed in operation.
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(b) The design of the dwarf signals was
faulty, due to the fact that these signals could be
cleared by hand outside of the interlocking, and
by persons other than the operators from the
danger position, and after being so cleared, re-
mained stationary, thus permitting false indica-
tions to be given to trains.

(c) The track circuits were imperfect and
faulty as to both design and materials, and same
became defective and were taken out of operation
shortly after installation.

(d) The indication boxes became burned out
and failed to perform their functions shortly
after the installation and permitting arcing of
currents, causing general disarrangement of ma-
chinery operating signals.

(f) The selectors operating high signals fre-
quently failed to work properly, due to imperfect
arrangement for transmission of current through
switch and indication boxes to the signals. Also
the motors operating the high signals were weak
and appeared to be too light and frequently burn-
ed out. Also, when reversed, the levers operating
the signals failed to put them to normal or dan-
ger position, leaving the signals cleared and giv-
ing false indications. This last feature was re-
garded as a most serious objection.

(g) The underground cables deteriorated
rapidly under the action of the weather, and the
corroding action of cinder ballast, causing much
short-circuiting and promoting failure of tower-

man to operate signals; also making false indica--

tions possible. Between the time of my inspec-
tions in 1904 and 1907, it became necessary to
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take out and practically renew all outside cables
and underground circuits, due to their becoming
defective.

Failure of the machinery and its parts to work
properly and safely in accordance with the re-

~ quirements of first class and standard interlock-

ing specifications, as particularly deseribed
above, during the time in which the plant was
permitted at the request of the Pneumatic Signal
Company to remain in operation, made it impera-
tive upon me as Engineer of the Railroad Com-
mission of Texas, as a final conclusion, to report
and recommend its absolute disapproval and sug-
gest that the Commission order its removal from
the premises and require the railroad company to
install a device that would be first class and per-
mit the safe operation of trains such a device as
had in other cases proved that it was constructed
in accordance with principles of design and erec-
tion that would permit trains to operate safely
through it. An order to this effect was issued by
the Commission upon my recommendation while
still in its service.”’

Mr. Tompkins asked that the words ‘‘did
not successfully perform its functions’’ in
answer A, be stricken out.

Denied and exception.

Mr. Tompkins asked that it be stricken
out upon the ground there is no evidence
showing it did remain there at the request
of the Signal Company.

The Court: I strike out what he talks
about at the request of the Pneumatic Sig-
nal Company. There is no evidence he

—~~

(‘f ey Y >
Digitized by \ad QO Q1€



79
Deposition of R. A. Thompson read.

knew anything about any request or that
there was any request.

Mr. Cooper: May that be reserved?

The Court: Yes.

Mr. Cooper: We will strike out the close
of this sentence and proceed with ‘‘made
it imperative upon me as engineer of the
Railroad Commission of Texas.”

Mr. Tompking: I ask the answer be
stricken out upon the ground that this is
an opinion of an expert and it does not ap-
pear what facts of his own knowledge were
before him, or what were the hypothesis
upon which his opinion was based.

The Court: His answers state his reason
for his conclusions, I think. I deny the
motion,

Mr. Tompkins excepted.

Mr. Cooper then read Interrogatory 11 as fol-
lows:

‘‘Please state whether or not you made an in-
spection of the plant on or about November 12th,
1904, and if you did make such inspection, state
whether you made it in the company of any other
person or persons, and if so, of whom? Please
state whether or not you made any report or
gave any account of such inspection to B. S.
Wathen, the then Chief Engineer of the defend-
ant, in the form of a letter, written to him a few
days after such inspection or otherwise, and if

you did, whether such statements in such report
or account were true?”’
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Mr. Cooper then read portion of answer to In-
terrogatory 11, as follows:
“II. I made an inspection of this plant on or
about November 12th, 1904, accompanied by Mr.
0. H. Lang, Assistant Engineer of the Texas &
Pacific Ry. Company, and Mr. Wuerpel, a rep-
318 resentative of the Pneumatic Signal Company. I
wrote a letter on November 14th, 1904, to Maj. B.
F. Wathen, Chief Engineer of the Texas & Pacific
Ry., a copy of which I hereto attach, marked Ex-
hibit ‘A’ for identification.”’

Mr. Cooper offered in evidence the let-
ter referred to in this answer of Mr.
Thompson dated November 14th, 1904, ad-
dressed to Maj. B. F. Wathen.

319 Mr. Tompkins objected as incompetent,
irrelevant and immaterial, that it was
merely a communication of this engineer
to a party to this action and does not ap-
pear to have been communicated to the
plaintiff,

The Court: I will receive it and give
you an exception.

320 Exhibit 10.

Mr. Cooper read from the deposition of ALLI-
SON MAYFIELD as follows: ’

Int.1. Please state your name, age and resi-
dence.

A. My name is Allison Mayfield, age 50 years;
and residence Austin, Texas.
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Int. 2. Please state your present position or
office, and how long you have occupied the same.

A. At present I hold the position or office of
member of the Railroad Commission of Texas,
and have held that position continuously since
January, 1897.

Int. 3. Please state whether or not you have
ever been a member of the Railroad Commission
of Texas, and if so how long you have been a
member of the same, and if you were a member
during the month of August, 1907, and if you
were ever chairman of that Commission, how
long you were such chairman.

A. As stated in answer to Int. No. 2, I have
been a member of the Railroad Commission of
Texas since 1897, and held that position during
the month of August, 1907. I was chairman of
the Commission from January, 1907, to January,
1909, and from about May, 1909, to the present
time,

In connection ‘with the interlocking plant at
Texarkana, as I now recall the matter, no per-
sonal inspection on the ground was made by any
member of the Commission. The Commission’s
inspections of this plant were made through its
engineer, Mr. R. A. Thompson, and the aection
taken by the Commission with respect to this par-
~ ticular matter was based upon and in pursuance
of the reports made to it by its engineer as to
facts and conditions, and his recommendations
with reference to the matter.

Int.4. Your attention is called to the follow-
ing papers on file in the office of the said Commis-
sion, relating to the interlocking plant at the
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crossing of the lines of the Texas and Pacific
Railway Company, the Texarkana and Fort
Smith Railway Company, and the St. Louis
Southwestern Railway Company of Texas, at
Texarkana, Texas, the originals or certified copies
of which papers are handed you by the officer tak-
ing this deposition:

Report of R. A. Thompson, then Chief En-
gineer of the Railroad Commission of Texas,
dated July 5th, 1904.

Order of the Commission, dated July 7th, 1904.

Report of said Thompson, dated August 9th,
1907, recommending that this device be disap-
proved and the construction of a new one or-
dered.

Order of August 12th, 1907, disapproving the
device and ordering that a new one be constructed
in its place.

Your attention is particularly called to the fol-

lowing langunage contained in the last-mentioned
report of said Thompson;
- ““1st. The conditions imposed by your order
of July 7th, 1904, have only been partially carried
out, but the features of your order which have
not been completed would not now be considered
material to the question of final approval or re-
jection of this plant.”’

You are informed that Mr. E. R. McLean, the
Secretary of the Railroad Commission of Texas,
has testified in this case that the above mentioned
orders, together with the order of June 5th, 1902,
requiring this and other crossings therein men-
tioned to be interlocked, and circular No. 1597,
containing general rules governing the installa-
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tion, maintenance and operation of interlocking
devices, are all the orders up to the date of the
said order of August 12, 1907, which have been
made relating to the Texarkana interlocking de-
vice; and that Mr. Thompson has testified that
the two reports above mentioned are all the re-
ports at said date made by him concerning said
device. Please state whether or not in the mat-
ter of the said device and of the order of August
12th, 1907, finally disapproving of the same, the
Commission made independent investigation,
personal or otherwise, or acquired other informa-
. tion than that furnished by the reports of its en-
gineer, Mr. Thompson; and whether or not the
commission received as true the information and
conclusions contained in said last mentioned re-
port of said Thompson, including the language
above quoted, and acted upon the same.”’

Mr. Tompkins objected to interrogatory
No. 4 as incompetent, irrelevant and imma-
terial and upon the further ground that
one member of a commission, or judicial
body cannot say what the Commission as a
whole thought or believed, and that the
truth of the statements made in the report
of Mr. Thompson cannot be established by
a belief in their correctness by the Com.
mission which acted upon them.

Overruled and exception.

The Court: He must speak from his
own knowledge as to independent investi-
gation, and I assume he does.

A. Int. 4. As before stated, the action of the
Commission was based upon its engineer’s re-
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ports as to conditions; that is, the failure to have
the plant up to the standard outlined in the Com-
mission’s previous orders, and the fact that the
plant was within itself defective. We accepted
as true, the report of the Engineer, Mr. Thomp-
son,

Int. 5. Having refreshed your memory by the
examination of the above mentioned papers,
please state whether or not the non-acceptance of
the device by the Commission was because of
non-compliance by the railroad companies or any
of them with the requirements and conditions of
the order of July 7th, 1904.

Mr. Tompkins objected to interrogatory
No. 5 upon the same grounds.
Overruled and exception.

A. Tt was not accepted on account of the re-
port of Mr. Thompson,

Int. 6. Please state whether or not the Com-
mission was satisfied with the said interlocking
device, in and of itself, as the same was con-
structed and installed at Texarkana, but with-
held its approval thereof for the reason that the
Texas and Pacific Railway Company or either of
the companies, party to the erossing, did not
make all the improvements and additions re-
quired by the Commission, or comply with the
details specified for managing the same; and if
such were not the reasons for its non-acceptance
of the plant, please state what those reasons were.

Mr. Tompkins objected to the 6th inter-
rogatory upon the same grounds.
Overruled and exception.
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A. Int.6. The engineer’s reports speak for
themselves, and the Commission’s action was
based thereon, ’

Mr. Tompkins read cross interrogatory and an-
swer thereto as follows:

1. Assume the following faects in regard to
the interlocking plant located at Texarkana,
Texas, at the junction of the Texas & Pacific
Railway, the Texarkana and Fort Smith Rail-
way and the St. Louis Southwestern Railway;

That on July 31st, 1907, the wiring of the entire
plant was in very bad condition, some being torn
up and exposed above ground over practically
the entire plant; that the insulation was decayed,
and the wires corroded to the extent that the ex-
posed wires often fused together and thus short
circuited the functions and gave false indications;
that the machinery operating the switches and
derails often failed to work and parts broke fre-
quently ; that such parts as broke could be replaced
by the Railway Company operating the plant;
that the clutches holding the signals clearing often
did not release when the levers were put normal
because of the probable magnetization by induced
currents on the wires, which induced currents re-
sulted from the imperfect condition of the insula-
tion; that the detector bars throughout the plant

were in very bad adjustment, and that some of

the railway crossings were in bad repair; that
the foundations of the machinery operating the
derails and switches needed renewing. Assum-
ing the foregoing facts and no others in regard
to this plant, would you as a member of ‘the Rail-
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way Commission of Texas, have felt justified at
that time in making an order permanently ap-

Qproving the use and operation of this plant in

connection with these railway crossings?

A. My action was based upon the facts as re-
ported by Mr. Thompson. I do not know what
my action would have been upon a different state
of facts.

Mr. Cooper read the deposition of Hon.
0. B. Colquitt.

Mr. Tompking: The questions are the
same and I don’t think it is necessary for
me to renew my objections to them.

The Court: The point is just the same;
it does not need to be repeated.

The interrogatories propounded to HON. O.
B. COLQUITT are the same as those propounded
to the former witness, Allison Mayfield, and so
are not repeated. The answers to these inter-
rogatories by the witness Colquitt are as follows:

A. 1. My name is Oscar Branch Colquitt; age
49; residence Terrell, Texas.

A. 2. T am now Governor of Texas and have
held that position since the 17th day of January,
1911.

A. 3. T was a member of the Railroad Com-
mission of Texas from January 3rd, 1903, until
January 17th, 1911, when I was inaugurated as
Governor of Texas. I was a member of the Rail-
road Commission of Texas during the month of
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August, 1907. 1 was never chairman of the
Railroad Commission of Texas.

A. 4. I have noted the orders of the Railroad
Commission and reports of its engineer to which
reference is made in your third interrogatory. I
did not make a personal inspection of the inter-
locking plant at Texarkana, and do not recall
that such personal inspection was made by either
of my associates on the Railroad Commission.
The inspection of this plant was made by Mr. R.
A. Thompson, engineer of the Railroad Com-
mission, under the direction of the Commission.
I am sure that the Railroad Commission’s action
with reference to this matter was largely based
upon reports made to it by its engineer, Mr.
Thompson.

A. 5. As previously stated, the Commission’s
action was largely based upon the reports of its
engineer, Mr, Thompson, who made a personal
inspection of the device.

A, 6. My answers to interrogatories 4 and 5
apply to this inquiry.

Mr, Tompkins then read the ecross interroga-
tory propounded to the witness Colquitt, which
cross interrogatory was the same as that pro-
pounded to the witness Mayfield. His answer is
as follows:

A. As stated in answer to direet interroga-
tories, my action, as a member of the Railroad
Commission, was based upon the report of our
engineer, who, under direction of the Commis-
sion, had investigated the interlocking device at
Texarkana, and conditions surrounding same,
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and reported to the Commission his findings.
Under a different state of facts, he being an ex-
pert, I would have been influenced by his recom-
mendation, for T had full confidence in him,

Mr. Cooper: In order to save time, if it
is agreeable to your Honor, I should like
at this time to make a motion for the di-
rection of a verdiet for the defendant. Of
course I do not want to conclude myself
from going on with the case if the motion
is denied, but the making of the motion at
this time will save a large amount of time
for the court.

The Court: Has the other side any fur-
ther evidence to offer relative to the ac-
tion of the Railroad Commission of Texas?

Mr. Tompkins: We may have some evi-
dence to give that will tend to controvert
or explain certain of the evidence that has
been given. We have as to statements
that have been made,

The Court: If this case is to be de-
termined by the intention of the parties,
that is a question of fact and not of law
necessarily. I think I will take the verdiet
of the jury anyway in the first instance,
and deny the motion and give you an ex-
ception.

Mr. Matson: The question of whether
or not the defendant intended to waive the
acceptance by the Railway Commission, is
the question to be submitted to the jury?
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The Court: Yes, there still remains the
question open under the pleadings as to
whether or not the machinery was good
for anything,

Mr. Cooper read the testimony of MORRIS
WUERPEL from the transeript of the last trial,
as follows:

“I] am 41, reside at Rochester, N. Y., and am
assistant general manager of the General Rail-
way Signal Co., with which I have been connected
since 1904, Prior to that time I was with the
Taylor Signal Company as resident manager at
St. Louis. Prior to being assistant general man-
ager of the General Railway, I succeeded Mr.
Cade as manager of the sales and installation, T
have had to do with the installation of Signal
plants in Texas. The plant at Fort Worth was
installed under my general direction sometime in
1903, and was completed in 1904 ; in a general way
I had to do with the plant at Texarkana, I should
say the first was early in 1904, I cannot give you
the date offhand. As I recall it T was present at
an inspection made by the Railroad Commission’s
engineer, Mr. Thompson, about the 1st of July,
around there some place. I think he subsequently
submitted a report, or rather the Commission
submitted a report dated July 7th, 1904, T was
present at that time and that was the first T had
to do with it. I was requested to attend by the
president of our company, which was the Taylor
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Company at that time. That was just about the
time of the formation of the General Company.

Mr, Tompkins:

Q. This particular time you attended as a
representative of the Taylor Company, or the
General?

A. At that time I was representing the Taylor
Company, but it was assumed at this time—I
want to modify this. 1 was at the plant before
that as an actual representative of the Taylor
Company,before the formation of the General
Railway Signal Company. While we had not
been officially advised that the General Railway
Signal Company had been formed, we were as-
suming that it would be formed and I was there
actually at this meeting in July as a representa-
tive of the General Company. It had not been
formally announced yet.

I had been over that plant previously and gone
over the ground. I knew of the plant. The next
time I saw the plant I think was on the 14th of
December, 1904. I was also there in October
when there were a number of railroad officials
and I think Mr. Thompson was there also.

Q. Aren’t you thinking of still another one in
November when Mr. Thompson was there?

A. Possibly, the dates are rather vague. I
think I was there in October, and also in Novem-
ber, I am not certain; it may have been in Sep-
tember. Then 1T was there again at an inspection
which was the 12th of November, when Mr.
Thompson went over the plant,

When I was there in the fall at these various
dates I have mentioned, namely in September or
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October and early in November and also in De-
cember I represented the General Railway Sig-
nal Company. The object of my making these
visits was this plant was in what was called my
territory at that time, being southwestern agent
or resident manager in St. Louis, and that plant
was in my territory and generally I had charge
of it, nothing in great detail but in a general way
it came under my supervision and jurisdiction. I
happened to be supervising this plant because in
the nature of our organization it came under my
territory. 1 had perhaps no specific instructions
in regard to the plant. The plant naturally fell
to me under the general instructions I had, All
the work in that territory, the installation being
made in that territory. This was not one of the
plants installed by me. The installation was com-
pleted. I was working there because they re-
quested some additional work, there were some
charges to be made and changes contemplated
and I was down there more or less in reference to
that.

Q. When was it first contemplated there was
to be changes?

A. There was some work to be done after the
report of July 7th, there was certain specific
work to be done on the part of the Signal Com-
pany, certain specific work ordered to be done
on the part of the Railroad Company, and acting
as agents for the Pneumatic Signal Company
apparently, the General Railway Signal Company
instructed me, or rather not any speecific instrue-
tion, but it naturally came to me to look after
these things that had to be done by the Signal
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Company on account of Mr. Thompson’s or the
Commission’s order and that was my connection
with the plant. T don’t think I went down there
again, after Dec. 1904.

As far as the General Railway Signal Com-
pany was concerned, sometime in February I be-
lieve it was, 1905, we received a request from the
Texas Pacific Railroad I think over the signature
of Otto Lang as assistant chief engineer to give
him a figure on some changes of location of ap-
paratus at this plant. They were contemplating
some track changes in order to facilitate oper-
ation and they wanted the proposition for mak-
ing these changes. The General Railway Signal
Company made the proposition for furnishing so
much material for a specific amount and the
labor or force account on a percentage basis.

Q. Had you ever heard of those contemplated
changes before?

A. Yes, they had been suggested, the track
changes, by several parties in connection with the
Signal Company. Those changes had been sug-
gested that would facilitate the operation of the
plant, changes in the track layout. There was no
objection to such changes by the Signal Company.
On the other hand the changes in the track lay-
out were very much advocated by the Signal
Company so as to simplify the layout. The
crossing of the Kansas City & Southern and the
Texas Pacific was right at the head of the Cotton
Belt yards and on account of the nature of the
apparatus, the Cotton Belt was so situated there
they tied up all the crossings with switching and
that was the trouble with the plant from a praec-
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tical standpoint. The tracks were wrong. We
had several times I think recommended they make
some changes in order to eliminate the derail and
signal apparatus from the Cotton Belt as far as
possible. That change was subsequently made.
I think T expressed my opinion to Mr. Thompson
about this plant. Mr, Walshe was formerly em-
ployed by the Pneumatic Signal Company and
was subsequently paid by the General Railway
Signal Company, he was a foreman. He was sent
to Texarkana in the early part of the year 1906
to make the changes that were agreed to be made
between the Texas & Pacific Company and the
General Railway Signal Company, changes in the
track layout. Changes in the location of the ap-
paratus to conform to the track layout. He was
there as a foreman. He was a working foreman,
he did some work himself and employed one or
two men, possibly. He was supposed to work
along and do the work with his own hands in
some cases. He was an electrician and knew
about the wiring. '

CROSS EXAMINATION by Mr. Tompkins:

I was at this plant prior to July, 1904. I was
then employed by the Taylor Signal Company.
That was a competitor at that time of the Pneu-
matic Signal Company. I was engaged in pro-
moting the installation at that time of the devices
of the Taylor Signal Company. The Taylor Sig-
nal Company devices were also all-electric.
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Mr. Matson read the testimony of the witness
RAYMOND B. AYRES from the transcript of
the last trial as follows:

I am fifty-three. Reside at Marshal, Texas.
Am Division Superintendent of defendant. The
line from Texarkana to Fort Worth is within my
jurisdiction. From 1901 to 1911 my division was
from Texarkana to Whitesboro and the Tex-
arkana yard was located in the division of which
I was in charge. Reports were made to me by
the employees working on the interlocking sys-
tem in the Texarkana yard at Texarkana between
the year 1904 and the year 1907, inclusive.

To the Court:

Those were in writing. We had control of this
interlocking system, that is, being a senior road
we operated it. We employed the help that did
the work. All of it, not only on our road, but on
the other roads. The help was joint help, they
were joint employees. They were under our
special supervision.

To Mr. Cooper:

The bundle of papers you show me are all re-
ports of the operation of the plant made to me.
They are filed reports. This other bundle is re-
ports we made to the Railroad Commission of
Texas. I made those reports from the data fur-
nished on the reports of the towermen. They are
condensed, not each daily report. This is a
monthly report to the Commission. We made a
condensed report of the econdition of the plant
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and operation. I have examined these before.
They are continued from November 3rd, 1904, to
August, 1908. This second bundle of reports cor-
rectly embody the reports of the towermen made
to me during that period.

CROSS EXAMINATION by Mr. Tompkins:

My deposition was taken and I testified in the

State of Texas on the deposition taken for the
purposes of the prior trial.

Q. Did you, or did you not testify in that
deposition ‘At the time these reports'were made
to me after September, 1904, I made monthly re-
ports to the management of the Texas Pacifie
Railway, which reports made by me showed in
detail the daily reports made by the .several
towermen to me’’?

A. Yes, I said that I made them. If I did so
testify that was correct. And the fact is that
these reports in Exhibit No. 1 were reports that
were made by me to the management of this de-
fendant for the railroad commission of Texas.

The reports were not made directly to the defend-
ant.

To the Court:

I sent the reports to my immediate superior,
the Assistant General Manager, and those reports
as I understand were sent direct to the Railroad
Commission of Texas, I didn’t send them to the
Railroad Commission. These reports were made
by me, I signed them. Made up by my clerk, 1
inspected them.
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Being re-called by Mr. Cooper testified as fol-
lows:

‘When Mr. Walshe came to Texarkana in 1906,
I saw him. He asked me for instructions in re-
gard to the work. Mr.Walshe came down in Feb-
ruary, I think it was, 1906, and came into my of-
fice and stated to me that his company had sent
him to Texarkana on the request of Major
Wathen, our Chief Engineer, to make some re-
pairs in the plant, and he asked me if I knew any-
thing about it, and I told him no, I had no instrue-
tions and had not heard about any changes to be
made, and that if he was sent there on the re-
quest of Major Wathen, that I would suggest he
would go in the telegraph office and wire the
Major he was there. His reply was no, that his
company had instructed him that if there were
no. instructions at Texarkana when he reached
there, to notify them. I did not at any time give
him any instruetions as to the repairs.

CROSS EXAMINATION by Mr. Tompkins:

I don’t remember whether this eonversation I
have spoken of was before or after certain
changes had been made in the Cotton Belt.

Q. I do not suppose you recall at this time the
exact words of the conversation with Walshe?

A. That was about the substance of it.

Q. I don’t suppose you remember whether he
used the word ‘‘repairs’’ or some other word at
this time?

A. No, I couldn’t say about that.
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Mr. Cooper: I desire to read the por-
tions of the deposition of R. A. Thompson
which were reserved previously and I will
read interrogatory -5, beginning about nine
lines down of the 5th answer.

Interrogatory 5. State whether or not said in-
terlocking device at Texarkana was ever approv-
ed by you, or was ever satisfactory to the Rail-
road Commission of Texas.

Mr. Tompkins: The latter part of the
question is this, ‘“‘or was ever satisfactory
to the Railroad Commission of Texas,”” I
object as incompetent, immaterial and ir-
relevant and incompetent for an employee
or officer of the Commission to state what
the action was.

The Court: I sustain the objection.
You can show what they did.

““At said inspection on or about November
12th, 1904, Mr. Wuerpel, representing The Gen-
eral Railway Signal Company, which was the
successor to the plaintiff, was present, together
with Mr. O. H. Lang, who was representing the
Texas and Pacific Railway Company. At a con-
ference regarding my report to the Railroad
Commission of Texas, I having stated that I
would recommend that said device be disapprov-
ed, Mr. Wuerpel stated that he would recommend
to his company that the present deviece be taken
out and a new device be installed in accordance
with the Taylor System of electric interlocking,
which, having been used in connection with other
interlocking devices in Texas, had been approved
by the commission. I stated that such an arrange-

385

386

387

388

("f:
Digitized by QX;M

009 le



389

390

391

392

98
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ment would be entirely satisfactory to the Rail-
road Commission of Texas, and Mr. Lang agreed
to recommend that his company approve the same
and pay the amount of remuneration which the
General Railway Signal Company would receive
upon the bid which had originally been made by
the Taylor Signal Company for the original eon-
struction of this device, the General Railway
Signal Company being also the successor of the
Taylor Signal Company. This plan appeared to
be very satisfactory to all parties concerned, and
was agreed by all oarties present, Mr. Wuerpel,
of course, stating that his recommendations
would be subjeet to the approval of The Gen-
eral Railway Signal Company.”’

Mr. Cooper then read Interrogatory

Six and ansv/er thereto as follows:

Int. 6. State whether or not you ever made
a final inspection of said plant under instrue-
tions from the Railroad Commission of Texas.
If so, give the date of your final inspection, and
state what action, if any, you took, and what re-
port you made to the commission, attaching a
copy of same as a part of your answer hereto.

A. Int. 6. On July 31st, 1907, T made a final
inspection under instructions from the Railroad
Commission of Texas of the Texarkana interlock-
ing device, and finally disapproved of same, as
shown by my report of date August 9th, 1907, a
copy of which has been heretofore attached, mark-
ed ‘‘Exhibit No. 4’". At the time of this inspec-
tion, T found that the recommendations, as agreed
to by Mr. Wuerpel and Mr. Lang, as specified in
answer to interrogatory No. 5 above, had never
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been earried out. I was advised at this time

that the arrangement as agreed upon specified .

in answer to interrogatory No. 5 had been entire-
ly satisfactory to the Texas & Pacific Railway
Company, but the same had not been approved
by the General Ofiicers of the General Railway
Signal Company.

Mr. Tompkins: T shall object to the last
sentence upon the ground that it is a con-
clusion and not a statement of fact.

The Court: I will not receive the
phrase ‘‘as agreed to’’.

Mr. Cooper excepted.

Mr. Cooper read from the words ‘“On
July 31st, 1907, I made a final inspection”’
down to the words ‘‘had never been
carried out”’.

Mr. Cooper read Interrogatory 8, as fol-
lows:

Int. 8. Were you furnished by the operator
of the plant at Texarkana daily reports as to
its workings between September 16, 1903, and
August 9, 1907? If so, attach copy of same as
part of your answer to this question, and give
your opinion, as an expert, as to what said re-
port indicated as to the condition of said plant,
and its ability to properly perform its functions.

Mr. Tompkins objected to the Interrog-
atory No. 8 upon the ground that there i«
no proper foundation for the same, that
the reports themselves are not in evidence.

Overruled and exception.

Mr. Cooper then read the answer to In-
terrogatory 8, as follows:
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A. 1Int. 8 Monthly reports have been filed
with the Railroad Commission of Texas, upon
preseribed forms, showing the operation of said
device. Upon request of the commission, the
daily reports of the tower man operating said
device were filed with the commission, covering,
substantially, the period from April 7th, 1904, to
October 31st, 1904, These original reports I at-
tach to my deposition, and mark the same ‘‘Ex-
hibit No. 5’ and endorse my name thereon for
identification. Said daily report in my opinion,
indicated that said device was not properly per-
forming the functions for which it was designed;
and that numerous failures of derails, switches
and signals were constantly oceurring, en-
dangering the safe operation of trains, due to
faulty design in the original conception of the
device, and parts thereof, and to inferior materi-
als and workmanship used in the construction
thereof. As stated in my said reports to the
Railroad Commission of Texas, the principles
upon which this device was constructed were new,
experimental and had practically been untried in
a situation of the importance of Texarkana,
where the test would be a severe one. The parts
of the machines as constructed were weak at

- points, and were continually breaking down under

the strains imposed. The construction of the de-
vice in general had not at this time had the ad-
vantage of practical operation in other situations,
and its weakness had not been discovered. As
a whole, it was an experiment, and naturally fail-
ed in many places, which, however, might have
been strengthened had the benefit of experience
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in other situations been secured. The successful
construction and operation of such devices of this
character is necessarily the outcome of experi-
ence, which atfords opportunity to re-design, re-
arrangement and the strengthening of the many
parts entering into the construction of signals,
switch movements, ete., to meet the needs of prac-
tical operation. So far as my knowledge goes,
no attempt was ever made on the part of the
Pneumatic Signal Company to replace, or renew,
such parts of machines and fixtures, as this case
has demonstrated, were weak and inefficient.

Mr. Tompkins objected as incompetent
to the words ‘‘where the condition would
be a severe one’’.

Stricken out.

Mr. Tompkins: The entire balance of
the answer is wholly unresponsive and is
a question of opinion as to the construe-
tion of the device.

Mr. Cooper then read Interrogatory 6
from the second deposition of the witness
R. A. Thompson.

Int. 6. What in your opinion do the reports
of the towermen identified by you and attached
to your deposition previously taken, show?

Mr. Tompkins: That question is based
upon certain reports which are not in evi-
dence, reports made by employees of this
defendant, and his opinion would assume
that the matters in those reports are true
and it seems to me an opinion based upon
reports which are not in evidence and
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which perhaps are not competent if they
are not offered in evidence—

Mr. Cooper: 1 offer those in evidence,
the reports attached to the deposition.

Mr. Tompkins: You are offering what
reports?

Mr. Cooper: The only reports that were
attached to the deposition. I will offer in
evidence at this time the reports attached
to the deposition of the witness Thompson,
covering the three months from the 1st of
July to the 1st of October. If I can find
the others 1 will offer those.

A. Int. 6. In my opinion, the reports of the
towermen showed that the functions of the plant
failed to operate safely and satisfactorily, and
that the failures of the functions to properly
operate continually increased and became more
numerous, and demonstrated conclusively that
the design upon which the plant was built and
the materials and workmanship contained there-
in, were faulty and not first class and that the
operation of trains through said interlocking
plant was continually becoming more dangerous
and unsafe.

Mr. Tompkins: I object, T don’t know
just what counsel means by offering every-
thing.

Mr. Cooper: 1 offer all those that are
attached to the deposition.

Mr. Tompkins: T object to any reports
except the three months, upon the ground
that the same were reports made by the
emplovees to the defendant and are not
evidence of the facts therein contained.
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The Court: Does expert testimony based
on hearsay amount to anything.

Mr. Matson: 1 think those reports are
all competent upon the question of our in-
tention to accept this plant. I think every
report made from beginning to end is
competent to show what the trouble with
the plant was.

The Court: I receive them.

Mr. Matson: Your Honor receives all
reports attached to these depositions?

The Court:  Yes, reports made by em-
ployees pursuant to the directions of the
Railroad Commission, or of the Railroad
Company.

Mr. Tompkins: The court permits any
report that has been made by an employee
to the Railroad Company, pursuant to the
Railroad Company’s direction?

The Court: Yes.

Mr. Tompkins excepted.

The Court: I do not receive them as a
basis for an expert opinion, but I receive
them as competent evidence on the ques-
tion of whether the Railroad Company was
dealing with this instrument as its own,
or was seeing what they could do to find
out whether they would take it or not.

Mr. Tompkins: ‘Are they received as
evidence of the correctness of the faects
therein contained?

The Court: Not necessarily, no. I do
not think they prove themselves to be abso-
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lutely true; they prove what the company
was doing and what intention it had.

Mr. Cooper read Interrogatory No. 11.

Int. 11. Please state whether or not you made
an inspection of the plant on or about November
12th, 1904, and if you did make such inspection,
state whether you made it in the company of any
other person or personms, and if so of whom.
Please state whether or not you made any report
or gave any account of such inspection to B. S.
Wathen, the then Chief Engineer of the defend-
ant, in the form of a letter written to him a few
days after such inspection or otherwise, and if
you did, whether such statements in such report
or account were true.

Mr. Cooper then read from the answer to In-
terrogatory 11 as follows:

A. Int. 11. I made an inspection of this plant
on or about November 12th, 1904, accompanied by
Mr. O. H. Lang, Assistant Engineer of the Texas
& Pacific Ry. Company, and Mr. Wuerpel, a repre-
sentative of the Pneumatic Signal Company. I
wrote a letter on November 14th, 1904, to Maj.
B. F. Wathen, Chief Engineer of the Texas & Pa-
cific Ry., a copy of which I hereto attach, marked
‘“Exhibit A’ for identification. The statements
contained therein were in all things true. I also
had a talk about this date with Mr. J. W. Ever-
man, Assistant General Manager of the Texas &
Pacific Railway, in regard to this plant, to whom
I stated in substance that in my opinion the plant
was faulty in general conception and design, as
well as in materials and workmanship, and could
never be made to operate successfully and fulfill
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the requirements of a first-class interlocking de-
viee. I stated to him that while I felt inclined to
recommend that the Commission order its removal
at once, that, on account of the fact that the par-
ties erecting same had spent a great deal of
money, that it would be fair to them to permit its
operation for a time, to give them an opportunity
to experiment further with same with the view
of remedying its defects as to design and mate-
rials, if they could possibly do so; and if it was
found that it was not possible for them to per-
fect the plant, to give them an opportunity of in-
stalling another plant and system of interlocking
that would be safe and meet with the requirements
of the Railroad Commission. This, the Pneumat-
ic Signal Company were never able to do, or failed
to accomplish, and failed to install an interlocking
system of materials and design which was regard-
ed as standard and first-class and had been ap-
proved by both myself and the Railroad Commis-
sion, and hence it became necessary for me to fin-
ally disapprove the plant, and I so reported to the
Commission.

Mr. Tompkins: I object to the entire
balance of this answer which consists of
about a page and a half, which is a sort of
special plea for the Railroad Company and
wholly irresponsive; it contains many

, statements that are not made of his own
knowledge, an opinion as to what has taken
place and what has been done by the Rail-

road Company and what had not been done
by them.

417

418

419

420

4

s

~

(7"#
AY
Digitized by OO
B [

—

\J’

le



421

422

106
O. H. Lang, for Deft., Direct.

Mr. Matson: We claim it is all compe-
tent on the question of our intent, as to
whether we would accept it or not.

The Court: I receive what he told Mr.
Everman and also Exhibit A, which was
sent to the chief engineer. When he says
what the Pnenmatic Signal Company was
able to do. I do not receive that,
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